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FOREWORD 



In coraraending the following dissertation — written while in 
London — to the notice of the public, the author is not a little 
diffident. The number of topics discussed in these pages is so wide 
and the access to first-hand information is so restricted that misstate- 
ments and inaccuracies are inevitable here and there. Besides, the 
method of treatment here adopted necessitates a rather jumpy and 
disjointed sort of discourse. Consequently, the number of omissions 
—e.g. the historical background — will be found to be considerable. 

On the other hand, the author feels that the need of some such 
book luUy justifies his rushing in wliere angels fear to tread. For, 
of standard works dealing with the history of China, its foreign 
relations, its customs ami institutions, its industries and natural 
resources, its fauna and flora, itc., there is not a dearth. But the 
subject of China's treaty relations, or of the legal obligations arising 
imt of such conventional relatlous, seems to have been left severely 
jilone. Not a few, indeed, have dealt with, in the form of a brochure 
or monograpli, one ur more of the t^ijiics discussed hcR-iii, but an 
uU-embracing survey of China's treaty obligations in th« light of 
present day world conditions is sLill lackiii;^. The work which 
comes nearest to our exi>ectation3 is, perhaps, Or. V. K. Wellington 
Koo's " Status of Aliens in China" — an excellent treatise which may 
well rank us a vade-mecum fur the foreigners in this country. But 
it does not discuss ail the questions connected with the various phases 
of the legal obligations iiri^ing out of the treaty relations between 
China and other states. 

The present volume, therefore, represents no more than the 
results of an attempt to answer the questions which uthenj havo left 
unanswered. It is not intended to displace the numerous puhlicutions 
which the author himself has consulted in the course of his 
researches. Rather it is tt> supplement them with what still remains 
to be added. Therefore iu only claim, if any, to originulity is, 
perhaps, the nietho<l of treatment hero adopted. 

The subject of Clnna's treaty obligations olTors a wide region for 
the patient investigator, and in these pages the bare fringe only of 
this virgin field has been touched. More light and attention should 
Iw bestowed upon the dilTerent phases of this important question, 
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and it is smeerely to be hoped that many coadjutors, both foreigu 
and Chinese alike, will delve further into this treasure-trove. If so, 
the efforts of the author to break the first sod will have been amply 
rewarded. 

Approved last July by the University of London, the thesis as 
now published has been slightly revised and somewhat enlarged. 
Four new treaties and agreements have been added at the last 
moment, after the printers had already printed off the thesis proper. 
Hence the absence of any reference thereto in the body of tlie book. 

The relations between China, Mongolia, and Kussia are usually 
obscure to all but the well-informed ; so the recent treaties and agree- 
ments between these three states are here inserted (Appendix E), 
Since the present volume deals with China's treaty obligations, 
one naturally expects to find some specimen copy of China's treaties 
with foreign powers. Accordingly, the Sino-Swedish treaty of 
commerce and navigation of 1908 is here included (Appendix F), 
as it consolidates what other nations have already obtained since 
1842. As a rule, the treaties and conventions, etc., are brought 
down to January, I'JIG. The only exception, however, occurs in the 
case of the Cheng -chia-tun dispute with Jajwn, the notes exchanged 
in the settlement of which are here included (Appendix G). Read 
in conjunction with the Japanese treaties of lOlG (Appendix B), it 
will aptly illustrate the nature of the obligations which are iinixiaed 
on China. 

To those who contemplate investigating more thoroughly iiilo 
the subject of the present volume, the British Parliamentary Blue 
Books and the United States Foreign Relations volumes, both 
published regularly, as well as other similar oHicial publications, can 
be heartily recommended. It is usual to regard such publications as 
so much tedious reading, unentertaining and dry as duat, but that 
impression requires modification. For the author's experience has 
been one of genuine delight, as he waded through the play aiid 
interplay of thoughts, ideas and emotions contained within those 
bulky volumes. Published generally some four or five years after 
the events recounted therein had occurred, the desimtches and 
telegrams which then jmssed between a government and its represen- 
tatives in the country to which they were accredited, now read 
almost like romance. This exchange of views constitutes tlie almost 
only authentic indication of the true attitude of the government 
concerned on any given subject, and so is indispensable to all 
investigators. 

Here is where a Chinese student of political history is greatly 
handicapped. Such publications in Chinese as the British Parlia- 
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tuentiiry Blue Books and tlie Uuitc<l States Foi'cign Uelations 
volmiius, whicli ai-o accessible to tlie [lublic on payment of just tho 
actual cost of printing, ure practically unknown. In fact, it nae 
only during tlie last two years that some audi lieparture lias been 
made. And, as a result, welmveCIiiua's Offlciid nistory(in English) 
of the liHii Sino-Jai>unese Treuticft (Ap2)cndix JJ), and tl)e Chinese 
Oflieial Coniniuniriue (in Knglisli) on tho Clieng-cliia-tun Dispute 
witt) JajHin, as well as Ihc text uf the documents e.Ychangurl therewith 
(Appendix <i). That is a step in the right direction, and it ia much 
to be hojMMl that the Peking (_lovernniont will, in future, do more to 
enlighten the publie on tho merits of any international disputi' 
whenever arising. For siicli publicity will stimulate its ))eop1e 
to show greater interest in their international problems and, ut the 
Bame time, assist those who desire to present Cliiua's version, wliicli 
is generally unknown, of any given case before tlie Imr of public 
international opinion. 

To the numerous friends and publii- institutions — i.ij. the Hritish 
MusL-um lieading llooin and the Colonial Oflieo Library, London — 
who have helped him in the completion of this volume, the author 
«lesin'3 to expri'ss his indebtedness. IJut an es])ecial debt of gratitude 
is due to Sir John .Macdonell, K. C. B., LL. D., I'rofessor of Com- 
[wrative l^w, I'niversity of London, etc., un<ler whose supervision the 
author was placcil ill the course of his [tivpanition, whoso continual 
encouragement bus been a source of lu-ver-failing inspiration, and 
who has here contributed a pn^falory n()U'; to Dr. \Vu Ting-fang, 
formerly Chinese Minister to the I'nited Stales and lately Minister of 
Foreign AtTiiii-s, etc., who has also very kindly written a [ireface to 
this volume; and to Dr. Ilawkling L. Yen, Kdilor of tlie ■■Chinese 
Social and Political Science Keview," :inil Author of " A Survey of 
Constitutional Development in Chinu," for itivalna))l<' ossistanrc. 

/VJ:/,.y, ./*-/,/, /.'//;. M. T. /. T. 



dbyGoogIc 



PREFATORY NOTE 



I have been asked by my friend, Dr. Tyau, to add a preface to 
thia volume. I do so with special pleasure at this time. To Lis own 
countrymen it cannot fail to be of supreme interest. It will scarcely 
be less so to Englishmen. They are, for the most part, ignorant of 
the recent history of the relations of their country to China; probably 
their memory is chiefly that of wars which they would fain forget. 
And of the relations of China to otlier European States, of that com- 
plicated story lucidly described in this volume, of the mass of treaties 
which Dr. Tyau disentangles and classifies, probably they know even 
less. I am not forgetting the existence of useful books and compila- 
tions on the subject; for example, Hertslel's Chinese treaties, publish- 
ed at the instance of the Foreign Office, from 1689 to 1907. No 
book, to the best of my belief, collects and analyses the voluminous 
materials with the care wliich Dr. Tyau has shown. 

The volume appears opportunely. If once excusable, ignorance 
ought now to end. For China a new era is opening. Her inter- 
course, politically, commercially and not least intellectually with 
Europe, and, I would hope, especially with England, must incivase. 
With her new Government, her vast population, her undeveloped 
wealth, her extraordinary, probably unequalled, aptitude fur as- 
similating true European culture, while retaining what is best in her 
own civilisation; and, not the least asset, the universal reputation of 
the Chinese merchant for probity, her trade must expand. AV'ith this 
country it is already, and indeed for many yeai-s has been, great. I 
see many reasons why it should still further grow, now that her 
policy of isolation has ceased. It is to China in particular we must 
look for an expansion of our trade in the Far East. 

The readers of Dr. Tyau'a volume will learn, perhaps for the fii-at 
time, that this policy of seclusion, so much criticised, is of compara- 
tively recent origin and was for a time at least not without justifica- 
tion. Her rulers were in the sixteenth century, on the whole, tolerant 
and friendly to foreigner.'i. " It was only when the newcomers had 
committed flagrant excesses against Chinese rights and property that 
it was compelled in self-defence to close its portals." "Up to the 
sixteenth century China had consistently encouraged foreign intcr- 
coui'se." Religious toleration was the rule. The Jesuits entered 
China at an early date and obtained great power and favour. Perhaps 
( iv ) 
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the impartial historian would somewhat qualify these statements- 
But there is no question that ut a time when European States were 
distrustful of strangers; when everywhere persecution for difTerences 
of opinion prevailed; when heretics were hurnt at tlie stake, the 
Cbioese Government had promulgated principles of toleration and 
practised them. It was only when the foreigner caused dissension 
that a policy of exclusion was adopted and that a change — it is true, 
a brusque change — took place. 

The narrative deals only with treaties. But treaties are the 
outward and visible sign of foreign relations, in many ways the best 
history, tlie quintessence, of their true nature. It is significant that 
almost all the treaties concluded for some years with China and 
indeed, until recently, belong to the class known to Jurists asiniqmnii 
foedus, the imposed treaty ; they are not spontaneous agi-eements freely 
entered into by the parties ; some of them are rather of the nature of 
what Roman jurists termed tieditio. The narrative tells of the grant- 
ing of large rights to foreigners in derogation of Chincst^ sovereignty. 
I would not seek to make the author ot this volume responsible for 
any ol these prefatory words; but in my view, it is the duty and the 
interest of Western Statea to do all that they can to presene thi^ 
integrity of China in the letter and spirit, to strengthen her (iovern- 
ment and, as quickly ns possible, to undo all that has been done to 
weaken her. The rest of the world will gain by her strength. 
Nothing is more likely to cause dissensions in the Kast among 
Western Powers themselves than a coaliouauce of a rSgitne which 
tends to weaken her. It is for the iulanBlof the West that China 
should be united, |)eaceful and sttoog. The CapitoIaUous which 1 
have in mind are in every country whera they exist a cause of 
weakness, a symbol of inequality, llowever careful the Western 
Powers may be not to press their rights, the system of exterritoriality 
im]Miirs the authority nf the Cioveniment. Japan Ims abolished it. 
As Dr. Tyan shows, it has many drawbacks and produces much 
inconvenience, not conlinetl to Chinese. Turkey abolished the 
capitulations before she became u Wlligerent. Perhu{>s wc shall soon 
see Cliina fri-e from these trammels, the removal of which, to ijuote 
Sir Robert Hart, "would widen and not restrict the field for both 
merchant and missionnrv, would do iiway with irritating privilege.", 
and ])luce native and foreigners on the sumo footing." " Kestoru 
juris<liction (to the Chinese) and the feeling of res[)onsibilily to 
protect as well as appreciiition of (foreign) intei-courae will at once 
move up to a higher plane." <.ireat Itrilain has given cunditioiiul 
assent to thi' abolition of these leading strings. It will be to thu 
honour and advantage of this country if she early cun«nla to the 
termination of this lutelaye. 
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The Western world cannot but watch with interest the entrance 
into full political life of about one-tifth to ontj-quartcr of tlie human 
race. Remember that they are not unprepared for tlieir new duties. 
It is not a case of a despotically governed people taking up the heavy 
task of self-government. To quote one of the shrewdest Western 
observers, " the Chinese practically in actual life are one of the freest 
people on earth." "China is one of the most democratic countries 
on earth," Her jMJople, says the same observer, " liave a genius 
for self-government." They are "a nation of free men." Such is 
also Mr. Cohjuhoun'fl view. He describes China "as a vast self- 
governed, law-abiding Society, costing practically nothing to maintain 
and having nothing to apprehend save natural calamities and 
national upheavals." Just as the Zemstvos have been a preparation 
to Kussia for her new life, so will the ancient local institutions of 
China, never much impaired through all the vicissitudes of the 
Central Government, prepare her for her new and larger life. 

Much remains to be done before the barriers between China and 
the West are broken down. Nations may long remain strangers and 
unknown to each other after their territories have been accurately 
mapped. There are moral discoveries to be made after the geogra- 
phical are complete. It has often been so. It is still so with China. 
AVe know little of her, and she perhaps, as little of us. The comity 
of nations becomes much more than a phrase only when it implies a 
sincere desire to understand ways of thought and customs dissimilar 
to our own and to defer thereto. Outside the region of treaties much 
must be done. Bat these, so often in the past instruments of 
humiliation to China, must be amended. " There must he,' ' in Dr, 
Tyau's words, "both give and take, and not all give and no tjvke." 

These are times of exalted nationalism; this or that country or 
race is to be ilber allcs ; this or that people are the chosen of Heaven, 
In spile of the excesses of racial intolerance, pride and self-sufficiency, 
there is emerging a conception of civilisation not as uniformity and 
conformity with any one standard, but as composed of varieties of 
cultures; not the pre-eminence of any one race, but recognition of the 
value, each in its own way, of many. The fulfilment of that concep- 
tion will be helped, the world will be enriched, by the entrance into 
their full life of many millions of persons of great capacity and habits 
of industry, with a distinctive history and ideals of their own For 
that change, which may not be far off, this book is a preparation. 

London, Maij, 1917. John Macdonell. 
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PREFACE 



The subject of tlie legal relations existing botweeii Cbiim aud 
the foreign Powers 13 one of enornioiis complexity. Tliere are, first 
of all, the general principles of international law governing <lealings 
between states, principles, by the way, which are apt to be forgotten 
when a controvorsiai niatt«r arises for decision. Tbcn there are the 
express provisions of treaties and documentJi, not always very clear in 
their meaning and sometimes very different in tlie Chinese and 
foreign texts. Lastly, there is a body of rules which are termed 
customs and usages; very intangible and indefinite, consecrated not 
necessarily by user from " time immemorial," but it may be 9imi)ly 
because the thing has been done once before that it is thereafter for 
all future time quoted as pi-ecedent; not always legal from the 
standpoint of the general rules of the law of nations or even of treaty 
stipulations; and of which no particular i>erson seems to be the 
proper judge and interpreter. 

The range of topics, too, is a very broad out-. It extends fmm 
the customs duties and innnigration to the (juarters used for the 
foreign Icgalluns and the terms of address between Chinese and 
foreign otHciaN. Into this intricate ma/.e others have indeed 
ventured but only to explore certain jHirtions of the dangerous 
ground, aud it remains for l>r. Tyau to bf the fir-l, so far as I am 
aware, to make a comprehensive and systematic survey. The book 
gives evidence of wide and {lainst^kking reseaR-h and is a very 
creilitablo work. As many of the subjects dealt with are highly 
c-ontroversial and, inde<'<l, still form llio topics for many of the 
despatches whicli (>ass almost ilaily U'twwn Chinese and foreign 
officials, it is of course not to be exi«fted that every ix-ader will agnx* 
with the views proiKinuded, But, in any case, he has done goo»l 
service by presentnig lioth sides of the <[uestioii, and no one can deny 
the fair an<l judicial trtatmeiit wliich he gives to the dilTerent 
problems. 

Tlie hook concludes with an ap[K'al for a revision of the treaties. 
Needless to say, it takes two to make a bargain, and while China is 
more than willing to do so, the Powers ap[iear by no means anxious 
to meet her desires. In regard to the more ambitious aspimtion to 
abolish extraterritorial juristlietlon in China, it is Iniu that mmh has 
( vii ) 
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to be done by her before she can make the formal proposal. But 
there are many other things antiquated, absurd, or unjust to her for 
which there is no excuse for any delay. 

Take, for example, the case of the tariff. By the Protocol of 
1901 following on the Boxer troubles, China had imposed upon her 
a crushing indemnity, and in order to enable her to pay it, the 
import tariff was permitted to be raised to an effective 556. As it 
wasalso stipulated that ad valorem duties were to be converted into 
specific duties wherever possible, the tariff was fixed in 1902. Since 
then the prices of the commodities have greatly arisen even before 
the present war, but in spite of repeated efforts on the part of China 
to procure a revision of the tariff, so that it may be brought up to the 
effective 5% stipulated in the treaty, nothing has been done. 

The injustice of this state of things is obvious, considering the 
scrupulous manner in which the Boxer indemnity obligations have 
been met by the Chinese Government. And this, too, is not so much 
a revision of the treaty as a revision of the tariff in accordance with 
the provisions of the treaty. If it is so difiicult to get this thing 
done, "which seems to be such a matter of course and to be due to 
China by justice and by treaty, one almost despairs of other tilings. 

However, we have heard the public pronouncements of the 
statesmen of the Powers, that after the war justice and equality will 
rule among all the nations. We believe in them, and have great 
hopes of them. We expect that in carrying them out into practice 
in China, one of the first things that will be done will be a reasonable 
and equitable revision of our treaties. 

Sftanghai, July, 1917. Wu Tikg-fang. 
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THE LE6AL OBLIGATIONS ARISINQ ODT OF TREAH 
RELATIONS BETWEEN CHINA AND OTHER STATES 



INTRODUCTION 
(A) SCOPE OP WORK 

"Treaty relationa" connotes, by its very comprehensiveneea, an 
assortment of documents. The expression includes agreements, 
arrangementa, contracts, conventions, correspondence, declarations, 
memoranda, exchange of notes, protocols, and treaties. In most 
countries, perhaps, some of these instruments will not be so designated ; 
in China, however, the same solemnity appears to be attached to all 
such documents. 

Natara of The treaty relstions between China and other statet 

Ti-MtyR*- consist of negotiations entered into with either (a) 
Utioaa. individual states separately; or (b) two or more states 
jointly and severally — e.g. the international protocol of 1901; or (c) 
treaty as well as non-treaty powers — e.g. the aniversal Hague or 
Geneva conventions. In the present work the first two groups only 
will be considered, as to include the universal conventions may take 
as too far afield.* 

Economically, the eighteen states negotiating with China may be 
divided into throe classes. We do not propose to discuss the question 
of political equality of states; we are, however, concerned with their 
l^al equality. Consequently, such states comprise those whose 
commercial interests in China are either (a) lai^e, or (b) small, or 
(c) non-existent. In the first division we may place the eleven 
signatories of the 1901 protocol — viz., Austria-Hungary, Belgium, 
France, Germany, Great Britain, Italy, Japan, the Netherlands, 
Russia, Spain, and the United States; and in the third, the four 
Central and South American republics of Brazil, Chilu, Mexico, and 
Peru. The other three state» — Denmark, Portugal, and Sweden — 

^To tbe rollowinR nniverMl conx-entiona China ii s lignaloiT :— Hapw 
Conventfona, I89Q-1Q07; Geneva Convention, 1906; Conventinn lelstitig to Hospital 
flbipa, 1904; Conventiun (or the Creation of an International A|[riculturnl Institute, 
1905; Haime Opium Convention, 191L. To t)>e follon-inK aheia an acceasur?: — Con- 
vention (or the Publication o[ CuatoniR Tariffs, 1890; Geneva Conv-ention, 1664: 
DttiverssI Posul Conrantion, 1874-1906; Universal Parcel PoM Con^-ention. 
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occupy an intermediate position; for, notwithstanding their non- 
signature of the above protocol, they are likewise direct beneficiariea 
of its indemuitj' clauses.* 

Classification In the majority of cases the treaty relations entered 

ofTreatles. into between China and separate states individually 
resemble one another. As a general rule it may be stated that, given 
the same set of circumstances, certain features which are regarded as 
essential from the point of view of the treaty powers, invariably 
appear in all similar instruments. "What these features are will, of 
course, depend upon the nature of the agreements as well as the 
interests of the powers eoncerued. For example, as between China 
and all the states negotiating with her, the stipulations regarding the 
appointment of diplomatic and consular agents and the grant of 
extra-territoriality are conspicuous by their presence. In the second 
place, as between China and the states whose commercial interests 
therein are either appreciable or of great proportions, such features 
are represented by provisions respecting commerce, navigation, tariff 
imposts, consular matters, customs regulations, etc. In the third 
place, as between China and those states who do no trade with her, 
the detailed clauses regarding commerce and navigation, etc., are 
replaced by those guaranteeing to the Chinese residing within the 
territories of the latter the most-favoured-nation treatment in respect 
of the enjoyment and protection of their rights and privileges. The 
most-favoured-nation clause is, however, retained, so that the com- 
mercial clauses not stipulated in their own treaties may be invoked 
whenever they are ready to avail themselves of their benefits. 

In the group of treaties concluded between China and the 
commercial states is found much scope for diversity, particularly in 
the case of states possessing frontiers contiguous or conterminous with 
those of China. Commencing with the delimitation or rectification 
of frontier boundaries, the subjects of negotiation may enter into 
territorial cessions or leases, the regulation of frontier trade and 
kindred matters, etc. In the case of states with interests peculiar to 
themselves, their treaties will provide for a viodus I'ivendi. Thus, 
some of the British and Portuguese conventions are concerned 
chiefly with the regulation of the trade in opium, whereas 
those of the American republics deal with Chinese immigration. A 
number of the Russian as well as British agreements attempt 
to find a solution for their frontier problems, whereas some of the 
latest conventions are designed to consecrate the principles of 
obligatory arbitration and the pacific settlement of international 
disputes. 



infra, appcadii A, tables. 
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The above is a bare outline of the subjecU dealt with in the 
relations between China and it3 treaty powers. In appendix A (infra) 
such relations will be found analysed nod dissected according to 
their chronological order and subject-matter. The tabular arrange* 
ment therein adopted may help to make clear the nature and sequence 
of these relations. 
Nature of In the following pages an efTort is made to set forth 

Obli(atlons. the legal obligations arising out of such conventional 
relations. The nature of such obligations necessarily varies with the 
negotiations which called them into existence; and the latter being 
diversified, the former must needs be extensive in operation. These 
obligations will be classified under three heads : — (a) obligations which 
spring from treaty relations of a political character; (b) obligations 
which emanate from treaty relations of an economic or commercial 
character; and (c) obligations which flow from treaty relations of a 
general character. The engagements affect both parties, although in 
the bulk they concern the principal stjite. Consequently, not only 
the obligations contracted by China will be discussed, but those of the 
8tat«s negotiating with her will likewise be reviewed. 
NMd of R«- Upon examination the obligations will be seen to 

vtalon. bear inequitably upon China. Aa tbcy were incurred 

when she was least capable of asserting her rights, their irksomeness 
becomes apparent. Under the circumstances, it is perhaps obscure 
how far international good faith is predicated in such transactions; 
for. the minds of the contractors not being ad idem, it may be 
argued that the position of the party claiming any benefits thereunder 
is not unimpeachable. Moreover, the unilertakings having been 
contracted sixty or seventy years ago, are antiquated, and the doctrine 
of rebus sic utaiitibus may with good cause be appealed to. In short, 
the relations between China and other states need to be readjusted in 
harmony with its acknowledged status, the stutua of membership of 
the family of nations. 

(B) HISTORICAL SKETCH OF TREATT RELATIONS 
EIsM Po* Before proceeding to discuss the extent and limits 

•*>*•• of these legal obligations, it seems desirable to sketch 

briefly the history of China's conventional relations for two hundred 
and twenty-seven years. Such relations may Iw stud to full under 
eight periods. The first period, extending from ICSD to 1830, is 
prelirainar}' ; the second, from 18-1'2 to ISo^, reprecenta the first 
settlement; the tlunl, from ISJti to 1S58, the sei'ond settlement; the 
fourth, from 1851) to 1S60, the third attlement; the fifth, from 18C1 
<o 1881, is the period of readjustment; the sixth, from 1884 to ISK'i, 
witnesses the loss of dependencies; the seventh, from 1890 to 1901, is 
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the "battle of concessions " and ita aftermath ; the eighth, from 1902 
et seq., represents restoration and final reconstruction. 
First Period, At Nipchu or Nerchinak, on the Riisso-Chinese 

1689-1839. frontier, waa concluded on August 27, 1689, "the first 
treaty that waa ever made by China with any foreign country." * 
It was a peace convention.' The frontiers between the two empires 
were defined (arta. 1 and 2) ; the Russian fortified town of Altmzin 
was to be "completely demoliahed, and the people residing there, with 
all military and other stores and equipment, are to be moved into 
Russian territory " (art. 3) ; "the subjects of either nation, being 
provided with paasporta, may come and go (across the frontier) ou 
their private buainesa and may carry on commerce" (art. 6). 
Article VI thus embodies the elements of reciprocal extraterritoriality 
and the first functiona of diplomacy : — " If hereafter any of the sub- 
jects of either nationality pasa the frontier for private and legitimate 
business, and while in the foreign territory commit crimes of violence 
to property and life, they are at once to be arrested and sent to the 
frontier of their own country and handed over to the chief local 
authority, who will inflict on them the death penalty as a punishment 
of their crimes. Crimes and excesaea committed by private people on 
the frontier must not be made the cause of war and bloodshed by either 
side. When eases of thia kind arise, they are to be reported by the 
officers of the side on which they occur to the Sovereigns of both powers, 
for settlement by diplomatic negotiations in an amicable manner. " 

At Kiachta, on October 24, 1727, the second traite de paix waa 
concluded." This " remained in force till June 1858— the longest 
lived treaty on record." * The boundaries of the two territories were 
redefined (art. 3), and the Russians were granted the right to send 
triennial trading expeditions to Peking (art. 4) as well as to 
establish an ecclesiastical mission therein (art. 5). The mode of 
correspondence was provided for (art. 6) , and rules for the mutual 
rendition of fugitive subjects were laid down (arts. 2 and 7-10). 
Subsequently in 1768, a supplementary extradition treaty was agreed 
upon,* and in 1792 a protocol was signed,* regulating the trade at 
Kiachta and intercourse between Russians and Chinese on the frontier, 

1 Macgowan, 534. 

^ Treaties, L, 3-7. The document was drawn up in Latin and translated into 
French b; Pdre Gerbillon and his associate, the Portugueee Jesuit Thomas Pere;ra, 
who were appointed by the Chinese government to accompany its plenipotentiaries aa 
interpreters to the contracting parties.— Mayers, 96. 

* Treaties, L. 9-17. 

« Williams, 91. 

" Treaties, L, 18-20. 

< Ibid. , xlvii-slix. 
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SMood P«- With the tennination of the 6rst Anglo-Chinese 

rl«d, 1842- war China's conventional relations entered npon the 
'**'• aecond era, for at Nanking, on August 29, 1842, on 

board the British frigate Cormoallis, was concluded " the first ' Treaty 
of Peace, Friendship, and Commercfl' to which the sign manual of 
China bad ever been attached on the new footing of equality." ^ Its 
provisions' include the opening of five porta — Canton, Foochow, 
Arooy, Ningpo, and Shanghai — to British trade and residence, and 
the appointment of consular officers thereto as the medium of 
communication between the Chinese authorities and British mer- 
chants (art 2). The island of Hongkong was ceded to Great Britain, 
"it being obviously necessary and desirable, that British subjects 
should have some [x>rt whereat they may careen and refit their ships, 
when required, and keep stores for tliat purpose" (art. 3). The 
Co-hong monopoly was to he abolished and there was to be complete 
freedom of trade (art. 5) . The mode of correspondence and inter- 
course between the oiiicials of the two nations was laid down 
(art. 11), and an indemnity of twenty-one million dollars^ was to be 
paid — six millions "as the value of opium which was delivered 
up at Canton in tbe month of March, 1839, as a ransom for the 
lives of Her Britannic Majesty's Superintendent and subject*" 
(art. 4);* three millions "on account of debts due to British 
subjects by some of the said Hong merchants, who have become 
insolvent" (art. 5) ; and the balance as military expenses (art. 6). 
General regulations for trade were subsequently agreed upon and 
incorporated in the supplementary treaty of Hoomun Chai, October 
8, 1843.* These include a tariff schedule' and the grant of extra- 
territoriality.'' 
1 L^nnlng, 247. 
■Trestles, I., lfi»-IM. 

* Betwi«n (our and &ve milUoiu strrliiiK.— Davin, II., 13*L 

' " This treaty in no way leftalised tlw opium trade b(twi<en'. India and Cliina, but 
the article quoted undoubtedly in tlic jtu>tificatiun for calling tlw war which prrocdod 
the dKninK of that tn^ly, 'TIk' U|iitiin M'ar,' tor, by conipeilinit theChincM' Kiivcnt- 
ment to pay for controhaTtd opinin wliieh had bwn dFatniycd by tlie Chinew 
comtniNioner Lin, it was an official ivcognitlon on tlir part of thi' llritinli tt<ivi>m- 
ment that opium miitht ba- trallicked in, and, in the evrnt of wiiurc and dnilniction 
CbitM would luvv to make cnm[«nsatiun."— Dr. llamiltiin Wright, in 3 .^m. J. Int 
Uw (1909), tJuppli-mcnt. 253-27(1. 

* Troatiw. 1., ISl-L-OT, 

* Ihid., ItlT-lPO. "Oiircxistinfc t<>B duty, RinoinitinK loan ini[Mict of at li>uatSOO% 
on the chief articlt.- of conimerce with a country wliciw liiKlitiil lax nn our trade doca 
not exceed 591, is nut only an act of national injimtict' towardu (.'liina, iMit a atandinn 
exeeption and contradiction to itii' [iriiici|>k-H and practici> o[ Sk« trade" — Dat-in, II., 
106. 

I Art. 13, tieneral KvgulatlonH. 
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The first general treaty of friendship, commerce and navigation 
unheralded by the intervention of hostilities, was the treaty of 
Wanghia, concluded with the United States, on July 3, 1844.^ 
France came next with the treaty of Wharapoa, October 24, 1844.' 
These followed in the main the line of the British treaties,* the 
principal addition being the stipulation for a treaty revision twelve 
years after the exchange of ratifications. Soon after Belgium obtained 
the requisite permission to trade, the instrument taking the form of 
a viceregal letter, dated July 25, 1845, in which were enclosed copies 
of the treaties with Great Britain, the United States and France, aud 
an imperial decree granting the same on those terms.* Sweden 
and Norway followed two years later, their treaty of Canton, 
March 20, 1847," being a virtual reproduction of the American 
counterpart. 

Most-Favour- The " precious little" raost-favoured-nation clause 

ed-Natton first appeared in the supplementary treaty of Hoomun 
Clause. chai. Article VIII of which reads as follows :—" The 

Emperor of China having been graciously pleased to grant to all 
foreign countries whose subjects, or citizens, have hitherto traded at 
Canton, the privilege of resorting for purposes of trade to the other 
four ports of Foochow, Amoy, Ningpo and Shanghai, on the same 
terms as the English, it is further agreed that should the Emperor 
hereafter, from any cause whatever, be pleased to grant additional 
privileges or immunities to any of the subjects or citizens of such 
foreign countries, the same privileges and immunities will be 
extended to and enjoyed by British subjects; but it is to be understood 
that demands or requests are not, on this plea, to be unnecessarily 
brought forward."* Four years subsequently the above clause was 
invoked, Article V of the agreement of April 6, 1847, relative to the 
entrance of British subjects into the city of Canton, providing that 
" according to the American and French treaties, the buiHing of 

1 Treaties, I., 473-508. 

ajbid., 55fl-601. 

3 " It is due to the Chinese government to Bay that this grant of trade to all 
nations upon equal terma was an inapiration of its own eenae of juetice, aa neither the 
emperor nor his cotniniasioner had an; knowledge of the rule of international law, — 
' the most favoured nation, ' — at that day even imperfectly observed by the Christian 
govemmentB." — Foster, 77. 

• Treaties, n., 747. 

' Ibid., 797-647. After the dissolution between Sweden and Norway, the former 
concluded a fresb treaty (Peking, July 2, 1908) with China. For text and additional 
articte of May 24, 1909, see 101 State Papers, 945-952. 

• Treaties, I., 201. Art. 64 of the Tientsin treaty (in/ra) extended the grant to 
include advantages "that inai/ Aoiv heenormaijhe ftereo^ granted" by China to other 
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churches in the five poria is conceded, and it is therefore agreed upon 
that a spot ill the neighbourhood of the foreign factories, outside of 
them, may be rented for erecting one." * 

TMr4 Period, The treaties' signed at Tientsin, in 185S, with 

18S6>I858. Russia (June 13), the United States (June 18), Great 
Britain (June 2G), and France (June 27), iittempted for the second 
time to arrive at a satisfactory settlement.' With the exception of 
the Russian treaty, half of which was adjunctive of tlie treaties of 
Kuldja, July 25, 1851, and Aigun, May 16, 1858* ;(relative to 
delimitation and frontier-trade matters) , the other three closely 
resembled one another. The existing treaties were recast; a new 
tariff was drawn up;' the trade in opium was legalised;' navigation 
along the Yangtse river was allowed;' additional ports were ojwned 
to foreign trade and residence ; the passport system for inland trade 
and travel was inaugurated; the toleration of the Christian religion 
was sanctioned;^ and the residence of diplomatic representatives at 
Peking was conceded. 

Rwrtli Pe* According to the British and French treaties, the 

riod, 18S9' ratifications of the above conventions were to be exchung- 
1860. g^] g^ Peking within one year of the signature thereof. 

For this purpose the Anglo-French forces the following year put into 
Taku, intending to ascend the I'ei-ho river and reach Peking by way 
of Tientsin. The Chinese otlered to conduct tlie allie<l plenipotenti- 
aries thither by way of Pehtang, a landing-place a few miles further 
north.' The latter, however, insisted on adhering to their original 
intention. They attempte<l to storm the river defences, but were, 
repulsed. Thus commenced the third Anglo-Chinese or second 

^Tfeatiw, I., 210. 

*lbid., S»-35;,W9..-i24; 212-237, 243.274; 602-672 reBpectirely. 

• Tlie liostilitiw which had jipi-wdi.'d tlietw tretitiea *vre confined to Great Britain 
and France, the former to exact n-iiaration fur tlie Arroa incid(-nt, and the latter, 
(or the death of a niiMionnry.— \\'a)rond, 177, 20!); Futter, 224; McCarthy, 
184-]«. 

« Treaties, I., 81-26, 27-2S nwiicctivcl;. 

ft Shanghai atcreement, Nuv. K, IbSX, Ituliv of Trade. 

• Ibid., Rule S, " rettardinj; certain cunimuditiea heretofore contraband," 

I Art. 10, BritJHii. Thia iitipulation is not mentioned in the other con ventiuna. 

■ This iH a fonnal m;o|[nition of what whm aln^adj (trantcd ill l)i44 tu France after 
the rignature of the Whampon ttvatjr.— Itavia, II., 222-228; K^mm, S51'S33; 
Martin, 1K2. 

• Tlie KUBBian and American tn-atieii were siUnl na W the jilacit for the exchanfK 
of ratifications, fvi the foniialit; wan effected at I'ekinff and IVhtang. — Williams, 
SI8-81»i FoMer, 24S-2S2; Martin, im-m2; Mone, S77-&M2. 
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Frauco-Ohinese war.^ The convention which restored friendly 
relations, was signed at Peking, in 1860 (British, Oct, 24; French, 
Oct. 25) .^The Chinese government expressed its "deep regret" 
for the Taku "misunderstanding" and reconfirmed the Tientsin 
provision for the residence of foreign ministers in the capital. It 
ceded to Great Britain (art, 6) that portion of the township of 
Kowloon which had previously been leased in perpetuity, as a 
dependency of Hongkong ; and engaged itself (art. 6, French 
convention) to make indemnification for " all such churches, schools, 
cemeteries, lands, and buildings as were owned on former occasions " 
by Roman Catholic Christians, but the money was to be handed to 
the French representative at Peking for transmission to the mission- 
aries in the localities concerned.' 

Fifth Period, During the next score of years the following states 

I86i>188l. entered into treaty relations with China: — * Germany 
(Tientsin, September 2, 1861) ; Portugal (Tientsin, August 13, 
1862); Denmark (Tientsin, July 13, 1863); the Netherlands 
(Tientsin. October 6, 1863); Spain (Tientsin, October 10, 1864); 
Italy (Peking, October 26, 1866); Austria-Hungary (Peking, 
September 2, 1869) ; Japan (Tientsin, September 13, 1871) ; Peru 
(Tientsin, June 26, 1874); and Brazil (Tientsin, October 3, 1881). 
With a few modifications, these late-comers followed the principles 
laid down by their predecessors. 

The Portuguese treaty was not ratified; it was, however, revived 
in the Peking convention of December 1, 1887,' whereby Macao was 
ceded in perpetuity to Portugal (art. 2), in return for the latter's 
engagement " to co-operate with China in the collection of duties on 
opium exported from Macao into Chinese ports, in the same way, 
and as long as England co-operates with China in the collection of 
duties on opium exported from Hongkong into Chinese ports" 
(art. 4). 

*"The Chinese were accused of bringing it about by treachery. But were 
they wrong in barring the way to a city that waa not opened by treaty?"— Martin, 
193. 

* Treaties, 1., £3^-242; fi"3-678 respectively. 

' " Wo must suppose a French army entering Tiondon and tliere dictating the 
conditions of peace, and among others one that all church property conliscated by 
Henry VIII should forthwith be restored to the Roman Catholic church by tlie present 
holders, bon'ever acquired, and witiiout compensation, and tliat the French govern- 
ment should be appealed to in order to enforce the vigorous execution of the 
stipulation."— Sir Rutherford Alcock, cited in Brinkley, XII., 112-113. 

♦ Treaties, II., 851-987; 887-1008; 1043-1065; 1069-1091; 1086-1114; 1129-1179j 
1183-1230; 1235-1312; 1474-1483; 1139-1490 respectively. 

sjfciJ., 1010-1033. 
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1 ratiMi ^^ addition to its treaty of friendship, coninaerce 

and navigation, Peru concluded on the same date a 
special convention relative to Chinese immigration;* " in view of the 
representations that have been made to the effect that some of these 
are suffering grievances," the Chinese government could despatch a 
commission to " institute a thorough investigation into the condition 
of Chinese immigrants in all parts of Peru," and the latter govennent 
would give the mission " the fullest assistance in the fulfilment of its 
duties." ' Three years subsequently a kindred agreement was signed 
at Peking, on November 17, 1877,' between China and Spain, the 
two governments " being very desirous to establish on a new basis 
the emigration of Chinese subjects to the island of Cuba, and in order 
to avoid any further complication which might hereafter arise."' 
. The Sino-Araerican treaty of Washington, July 28, 

Tracer 1868,18 8 noteworthy document.* It declares China's 
right of eminent domain or dominion over its lands and 
waters (art. 1); it sets forth the rights of Chinese residents in the 
United States (articles 4 and 7); it recognises "the inherent, 
inalienable right of man to change his home and allegiance, and also 
the mutual advantage of the free migration and emigration of their 
citizens and subjects respectively from one country to another, for 

Purposes of curiosity, of trade, or as permanent residents," and binds 
otb governments "to pass laws making it a penal offence for a 
citizen of the United States or Chinese subject to take Chinese 
subjects either to the United States or to any other foreign country 
(or vice versa) without their free and voluntary consent " (art. 
5). "The United States, always disclaiming and dwcouraging 
all practices of unnecessary dictation and intervention by one nation 
in the affairs or domestic administration of another, do hereby freely 
disclaim and disavow any intention or right to intervene in the 
domestic administration of China in regard to the construction of 
railroads, telegraphs, or other materia] internal improvements;" if, 
however, hereafter, China shall determine upon executing such 

I Tre»tiM, 11., 1471-1*73. f^ 108 WUt« PipetB, 394-366, lot the new protocol o( 
Lim*. Aua:. £8, IIKH). 

* In proof o( ita ■inccritj th^ Peruvisn itovpmmL'iit " will cninin'l tho cmployeM 
of Chioeae immiKranta whose contracts have expired, and in wliicli it ma; have I«en 
•tipulAled tliat the; Bhall tie aent back to China, to provide them with iMwntteit back 
to thctr native coiintrjt if tlie; be dexirouH of letuminK to China;" and likewise wht-ro 
"no stipulation in made fur the return paaaaKe on ttu- exinry uf the ronlraets, and 
provided tliat tlie immi|irant« shall eii>re>« a wiHli to reiiirn to China but fhnll )ie 
witliout tJie meciu of providinn their own paaau|i:i<, the I'enivian government will 
catue tliem to be rei>«triati-d Ki^tuitoual; in Ilie ahipti which leave IVru for China.'* 

»Tre*Ue«. II., IU,V1I25. 

4Treatie«, I., S25-S31. 
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undertakings "and shall make application to the United States or 
any other Western power for facilities to carry out that policy, the 
United States will in that case designate and authorise suitable 
engineers to be employed by the Chinese government, and will 
recommend to other nations an equal compliance with such applica- 
tions, the Chinese government in that case protecting such 
engineers in their persons and property, and paying them a 
reasonable compensation for their services " (art. 8), 
United states. Twelve years later two further conventions were 
18«0. concluded at Peking, on November 17, 1880, the first 

regulating Chinese immigration into the United States,' and the 
second concerning commercial intercourse between the two nations.' 
The former provides in the preamble that, " whereas the government 
of the United States, because of the constantly increasing immigration 
of Chinese labourers to the territory of the United States, and the 
embarrassments consequent upon immigration, now desires to 
negotiate a modification of the existing treaties which shall not be in 
direct contravention of their spirit;" therefore, "whenever in the 
opinion of the government of the United States, the coming of 
Chinese labourers to the United States, or their residence therein, 
affects or threatens to affect the interests of that country, or to 
endanger the good order of the said country or of any locality within 
the territory thereof, the government of China agrees that the 
government of the United States may regulate, limit, or suspend 
such coming or residence, but may not absolutely prohibit it" 
(art. 1) .* In return, it was mutually agreed in the latter treaty that 
" Chinese subjects shall not be permitted to import opium into any 
of the ports of the United States; and citizens of the United States 
shall not be permitted to import opium into any of the open ports 
of China, to transport it from one open port to any other open port, 
or to buy and sell opium in any of the open ports of China" 
(art. 2).* Accordingly, " this absolute prohibition, which extends 
to vessels owned by the citizens or subjects of either power, to foreign 
vessels employed by them, or to vessels owned by the citizens or 
subjects of either power and employed by other persons for the 
transportation of opium, shall he enforced by appropriate legislation 
on the part of China and the United States; and the benefits of the 

iMalby, I., 237-239. 

* Ibid., 239-241; Treaties, I., B3Z-SZS. 

* The treaty of Klarch 17, 18114, however, stipulated that euch laboarera might be 
prohibited from admiBBioD int^i the United States (or a term of ten years. — Malloy, L, 
241-243. This was however terminated on Dec. 7, 1904.— Foster, 299-306. 

* As against the Americans this stipulation was Hubetantially enacted in Art. 33 of 
tlie 1844 treaty, but relaxed in the 1S5K Shanghai agreement. 
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favoured'OatioD clause in existing treaties shall not be claimed by 
the citizens or subjects of either power as against the provisions of 
this Article." 

Japan Great During tho decade following the Franco-German 

Britalnand war the relations between China and Japan, Great 
Rjwj'*' Britain, and Russia became strained; happily, however, 
I874-188I. the Japanese agreement of Peking, October 31, 1874,' 
the British convention of Chefoo, September 13, 187G,' and the 
treaty of Petrograd, February 24, 1881,^ were concluded. In the 
first, China waa to pay to the Japanese government a sum of five 
hundred thousand taels for the murder of ita subjects by the 
" unreclaimed savages of Formosa" — one-fifth as compensation for 
the families of the shipwrecked sailors, and four-fifths as expenses of 
the latter'a punitive expedition.* In the Chefoo agreement the 
Chinese government agreed to pay on demand an indemnity of two 
hundred thousand taels, " on account of the families of the ofHcers 
and others killed in Yunnan;" on account of the exi>enses which tho 
Yunnan case has occasioned; and on account of claims of British 
merchants" (sec. I, art. 5). Moreover an expiatory mission was to 
be despatched to England, the text of the imperial letter of regret to 
be first communicated to the British minister (ibid., art. d). New 
provisions for official intercourse and judicial procedure were agreed 
upon (sec. II), and revised regulations for trading were laid down 
(sec. III). 

During the Mohammedan rebellion the dominion of IH was 
"temporarily occupied " by the Kussinn armies. This territory the 
Czar's government now consented to restore to tho Chinese government. 
In return the latter engaged to pay the sum of nine million roubles 
(Xl,431,664. 28. ) to cover the expenses of occupation since 1871, and "to 
satisfy all the pecuniary claims ariwing from the losses which Ku?sian 
subjects have suffered in their goods pillageil on Chinese territories " 
(art. 6). A portion of the frontier was redelimited (arts. 7-8),' and 
commercial privileges formerly granted to Russia in regions adjoining 

1 Treaties. II., 1313-1316. 

■ Treaties, I.,30»-313. 
*tbid., 72-lt3. 

* In the agreement is enibodii-d an acknowlMlitmrnt bjr the two Kovcrnmenta of 
their indebtedneea to the British minister, Sir Thomas Wade, for liie triendl; media- 
tion Id the controversy. 

■ This is i^nerally known u the Marxnr)- affair. 

< The latest frontier convention betwii'n the two ftnt4.>« is tliat of Tiilslkar, Dec. 
SO, 1911, which alao provide* for nsviitation nlonR the Argun and Amur ri\'eta.^ — .ytH 
BMx Papers, S«S-890. 
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thereto, were either confirmed or extended and their regulations 
revised (arta. 10-18).^ 

Sixth Period, Beginning with 1884 and for the next ten years, 

1884-1899. China signed away four of her dependencies. In the 
Tientsin convention of May 11, 1884,* terminating the conflicts 
between the two countries in respect of the Annamese 
question, Franco engages " to respect and to protect 
against the aggressions of any nation whatever, and in all circum- 
stances, the southern frontiers of China bordering on Tongking " 
(art. 1); whereupon China engages to withdraw immediately her 
frontier garrisons. On the one hand, the latter will respect henceforth 
all treaties concluded between France and the Court of Hue (art. 2) ; 
and on the other, in the drawing up of such treaties, the former 
will " not employ any expression in the nature of an impairment of 
the prestige of the Celestial Empire" (art. 4). Hostilities having 
recommenced owing to a misunderstanding between the two frontier 
forces, friendly relations were restored at Tientsin, by the Li- 
Patenotre treaty of June 9, 1885.* The previous stipulations 
concerning the relations between Annam and China, on the one 
hand, and Annam and France, on the other, were reconfinned (arts. 
1-2), and rules governing frontier trade and other matters were 
established (arts. 4-6). In application of Article VIII of the 
Burlingame treaty. Article VII provides thus: — " When China shall 
decide to construct railroadB, it is understood that she will apply to 
French capitalists, and the government of the Republic will furnish 
all facilities for the procuring in France of the requisite personnel 
and labour. It is also understood that this clause is not to be 
considered as constituting an exclusive privilege in favour of France." 
The "exclusive privilege" clause was, however, modified in the 
supplementary commercial convention of Pelcing, June 20, 1895,* as 
follows: — "It is understood that China, for the exploitation of its 
mines in the provinces of Yunnan, Kuangsi and Kuangtung, will 
first apply to French capitalists and engineers, but such operations 
are to be bound by the mining regulations enacted by the imperial 
government. It is moreover agreed that the Annamese railways, 
whether already existing or to be constructed, may after mutual 
agreement and in accordance with tlie conditions to be hereafter 
defined, be extended into Cliinese territory" (art. 5) . 

1 In purauance of nit. IS, the Peking agreement of Aug. 9, 1310, respecting 
navigation along tlie Sungari river wae concluded. 

* Treaties, I., 6S2-084 
' Ibid., 889-700. 

* Ibid., 725-72i). 
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Tlie Burma-Tibet convention of Peking, July 24, 
18SG, and the Sikkim-Tibet agreement of Calcutta, 
March 17, 1890,' are similar in their nature. In the first, " inasmuch 
as it haa been the practice of Burma to send decennial missioua to 
present articles of local produce, England agrees that the liighest 
authority in Burma shall send the customary decennial missions, the 
members of the mission to be of Burmese race" (art. 1^; and 
" China agrees that in all matters whatsoever appertaining to the 
authority and rule which England is now exercising in Burma, 
England shall be free to do whatever she deems fit and proper " (art. 
2). In the second convention, "it is admitted that the British 
Sflddm government, whose protectorate over the Sikkim State is 

hereby recognised, haa direct and exclusive control over 
the internal administration and foreign relations of that state, and, 
except through and with the permission of the British government, 
neither the Ruler of the State nor any of its officers shall have official 
relations of any kind, formal or informal, with any other country" 
(art. 2).' Four years later (March!, 1894),' Great Britain "(^reea to 
renounce in favour of China for ever, all the suzerain rights in and 
Klaav Hmr ^^^^ *^® States of Munglem and Kiang Hung — with the 
^^' sole proviso that His ilajeaty the Emperor of China shall 
not, without previously coming to an agreement with Her Britannic 
Majesty, cede either Munglem or Kiang Hung, or any portion 
thereof, to any other nation " (art. 5). In the following year (June 
20, 1895) , a portion of Kiang Hung was ceded to France. Therefore 
in the Peking agreement of February 4, 1897,* it waaagreed that 
in the whole of the area south of the Namwan Kiver, near Namkhai, 
"China shall not exercise any jurisdiction nr authority whatever. 
The administration and control will be entirely conducted by the 
Britiah government, who will hold it on a perpetual lease 
from China, paying a rent for it, the amount of which shall 
be fixed hereafter" (art. 2). Article V of the above French 
convention was invoked, and " the Chinese government agrees 
hereafter to consider whether the conditions of trade justify the 
construction of railways in Yunnan, and in the event of their 
construction ngrcea to connect them with the Burmese Hues" 
(art. 12).» 



1 Jbid.. 314-316, 381-3S3 rapcctU-ely. 

1 Hee ibid., 3S4-327, for the Dsrjeelinfi regulaliona of Dec. S, ISSS, rvgardiog 
ide, commimioiioD, and pasturage to be appended hereto. 
> Ibid., 8iS-S3B. 
* Ibid.. S4D-310. 
» Sec M/M, I 74. 
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Ujj^jj The Shimonoseki treaty of April 17, 1895/ 

temiinated tlie hostilities between China and Japan. 
" China recognises definitely the full and complete independence and 
autonomy of Korea, and, in consequence, the payment of tribute and 
performance of ceremonies and formalities by Korea to China, in 
derogation of such independence and autonomy, shall wholly cease 
_ for tJie future" (art.l).^ The southern portion of the 

Liaotung peninsula as well as the islands of Formosa 
and the Pescadores group were ceded to Japan (art. 2), and an 
indemnity of two hundred million Kuping taels was to be paid.' 
New commercial privileges were granted, and these were confirmed 
or extended by the Peking treaty of commerce and navigation of 
July 21, 1896, as well as protocol of October 19, 1896,* respecting 
Japanese settlements in the treaty ports. 

Seventh '^^^ period extending for half a decade from 1896 to 

Period, 1901 includes agreements to which the term of " treaty 

1896<1901. relations " must perforce be applied. It was the era 

not only of territorial leases," but also of the "scramble" for 

railway and mining concessions" and their attendant loans.' The 

gathering storm finally broke, and the "midsummer madness of 

1900" was enacted.* Then the international protocol of Peking, 

InternBtlonaJ September 7, 1901, was concluded.* Condign punish- 

Protocol, ment was meted out to the principal authors of the 

1901, "Boxer" outrages (art, 2); expiatory missions were 

to be despatched to Berlin and Tokyo, and a commemorative 

monument was to be erected at Peking to the memory of the German 

representative, Baron von Kettler (arts. 1 and 3). Tlie importation 

into China of arms and ammunition, as well as materials for their 

manufacture, was prohibited for a term of two years, or more "in 

case of necessity recognised by the powers" (art. 5) ; and the forts 

1 Treaties, II., 1318-1328. 

^ See ibid., 1538-1550, for the Sino-Korean treaty of commerce and navigation, 
1899, which ipto facto ceased to operate with the annesation of the latter in AugUBt, 
1910, by Japan. 

* Upon tlie joint representations of Kusaia, France and Germany, Japan 
retroceded the Liaotung peninsula, and China agreed to pay an additional indemnity 
of thirty million toela. See RockhiU, £6-27, for the Peking convention of Nov. 8, 189S. 

* Treaties, II., 1332-1342, 1343-1344 respectively. 
6 Infra, % 20. 

« Infra, H 73, 77. 

"J Infra, §! 80-81. 

S " Mi^uided, ill-conceived, euicidal though it was, there can be no doubt either 
that the Boxer rising vaa a real national movement or that it was provoked by real 
grievancca"— Douglas, 170; Macgowan, 614. 

> Treaties, I., 111-149; RockhiU, 63-97. 
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of Taku and those which might impede free communication between 
Peking and the sea, were to be razed (art. 8). The foreign legation 
quarter could be made defensible (art. 7), and certain points were to 
be garrisoned by foreign troops for the maintenance of open 
communication between the capital and the sea (art. 9). The 
existing treaties of commerce and navigation were to be revised, and 
tlie courses of the Peiho and the Whangpoo rivers were to be 
improved (art. 11).^ Tlie Foreign Office was to be reoi^anised and 
the amended audience ceremonial was to be acted upon (art. 12). 
Finallj', an indemnity of four hundred and fifty million Haikwan 
taels (i;67 ,500,000^ was to be paid in gold in thirty-nine years, with 
annual interest thereon at 4% (art. (>).' 

At this period Mexico (Washington, December 14, 
1890)^ fell into line with the other powers and also 
concluded a treaty with China*. 

gl 1,(1, The British commercial treaty of Shanghai, Septera- 

Perlod, bcr 5, 1902," heralded the advent of restoration and 

l»02«Mfl, rgconstruction." As it was concluded in pursuance of 

Article XI of the 1901 protocol, various commercial privileges were 

conceded. In return. Great Britain agreed to give China e%'ery 

Oreat Britain ft^si'^tf'iice in her efforts to reform her judicial system. 

United ' and to relinquish her extraterritorial rights when those 

SUtes and reforms should have proved satisfactory (art. 12). 

Japan. ^j^^ I'nited States and Japan soon followed, their 

Shanghai agreements of October 8, 1903,^ closely resembling the 



t Tlw rrgulntions of Annex So. IT have txvn replaced b; tlie conservanc; ^Rree- 
ment of Sept. 27, JII05, in TrenlieB. I., 160-154. 

I '* The powent had exocled lianili terms, drivpn a hard bai^rain — too liard, doiibt- 
kn."— William U. Mannini;, in i Am. J. Int. Law (iniO), >«tt4. At^^iding tu Die 
■mortiiMition plan annexed tliereto, tlie amount of principal and intcn'st payable by 
1940 would have toUllnl Ilk. Tla. 1I82,£&S,160 (£I47.333.7£2). Kor the reapeclive 
•haiM of tlie different t>ower8, set- the prot^icol of June 14. 1002. in 2)1 Commercial 
Treatiw, C3-S4 Uf ita share of 124 440,77k.H1 the United .'^tatea in ItKlS w«ivi<d its 
claim to tl1,HA5,2SS.12, and this sum t)ie Cliiiiew govemnient haa act Midc for tba 
education of ita atudenta in that conntry. — 60lh Cong. Slid ecw. ilouae Documenla 
Ko. 1276, ]-Il; The K:aHt in tlw We«t, April, 1016. 72. 

"Treatie*. ir.. 1507-1617. 

*S«e ibid., 1503, for the Confto treaty of 1S93 which, conaialinit of only two 
aiticlee, remained unratified up to the date of ita annexation by Belgium in 1»07. 

STreatiea, 1., 301-370. 

■ Here " Great Britain allowed unmiittakable aiitna that the wax fully aware tlmt 
the China of the future would bo a new China, a China witli whom it would bo 
poaaibl* to treat oa one power trcalj witli anotlier power in the Weat. ' ' — Lanoing, 264, 

1 Treaties. I., 630-554, and II., 1345-1351 ratipecti\'ely. 
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Mackay convention* and faithfully reproducing Article XII sum- 
marise above.* 

Japan: South During the next few years China's treaty relations 

Manchuria, ipere principally with Japan, Russia and Great Britain. 
In the Manchurian convention of Peking, December 22, 1905,^ the 
Chinese government formally assented to all the transfers which 
Kussia had made to Japan under Articles V and VI of the Ports- 
mouth treaty (art. 1) ; and the assignee agreed " to observe as much 
as possible the existing treaties, in regard to the lease of land and 
the construction of railways," which had been concluded between 
the assignor and the superior landlord. "In case of any question 
arising in future, the Japanese government will consult with the 
Chinese government before settlement" (art. 2).* Differences of 
opinion soon after arose between the two governments in respect of 
the Cbientao boundary and the construction of railways in Man- 
churia, when these and other matters were settled by the two Peking 
conventions of September 4, 1909." In the second instrument the 
question of railway extensions and connections was conceded in 
favour of Japan.^ In the first the boundary dispute was settled in 
favour of China, Article IV of which provides that " the Korean 
subjects residing on agricultural lands within the mixed residence 
district to the north of the (boundary) river Tumen shall submit to 
the laws of China, and shall be amenable to the jurisdiction of the 
Chinese local officials." 



^ This ia bo called from Sir Jamea Mackay, the British plenipotentiary. 

* Articles 15 and H reHpectlvely. 
> Treaties, 11., 1384-1369. 

• The annexed mipplementarj articles provide for new commercial privileges, 
including the formation of a Sino-Japanese joint-stock lumljer company and the 
transformation of the Antung-Mukden railway from a military into a line for the 
transmission of the merchandise of all nations, the same to be administered by 
Japan for a period of fifteen years. The subject of railways was continued in the 
agreements of 1907 and 1908, and that of timber in the Yalu forestry agreement of 
May 14, 1908.— 101 State Papers, 275-277; For. Eel., 1B08, 502-503. For the agreement 
of Nov. E, 1911, regulating through railway traffic across the Korean frontier, see 104 
State Papers, 876-877. In Art. 7 of the second treaty concluded at Peking on May 
25, 1916 (infra, appendix B), the Chinese government agreed to revise the Kirin- 
Chai^hun railway loan agreement on the basis of the provisions of the existing 
agreements between Cliina and foreign financiers. 

B J02 State Papers, S91-394. 

< Art. 8 concedes to Japan the right of working coal mines at Fiuhun and 
Ynentai, the Japaneoe government '' respecting the full sovereignty of China" and 
engaging " to pay to the Cbineoe government tax upon coals produced in those 
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m^^^ Six months after the reduction of Tsingtau by the 

AnglcKTapanese forces, the treaties of Peking, May 25, 
1915, were concluded.^ On the one hand, the Chinese government 
" agrees to give full assent to all matters upon which the Japanese 
government may hereafter agree with the German government relating 
to the disposition of all rights, interests and concessions which 
Germany, by virtue of treaties or otherwise, possesses in relation to 
the province of Shantung" (art. 1).^ On the other band, after the 
termination of the present European war, the Japanese government 
*' will restore the said leased territory to China under the following 
conditions; — 1. The whole of Kiaochow Bay to be opened as a 
commercial port. 2. A concession under the exclusive jurisdiction 
of Japan to be established at a place designated by the Japanese 
government. 3. If the foreign powers desire it, an international 
settlement may be established." 

RawU: Rail- About this time a dispute with Russia arose over 

way Muni- the interpretation of the 1896 agreement for the con- 
dpaUues. struction and working of the Chinese Eastern railway. 
Russia attempted to exercise exclusive jurisdiction over both Chinese 
and foreigners at Harbin and other places within the railway zone, 
but China refused to recognise its regulations.* The matter was 
afterwards settled by the Peking agreement of May 10, 1909,* 
Russia acknowledging China's sovereignty and the latter consenting 
to the institution of mixed municipalities. Articles I and II provide 
as follows : — 

"Asa fundamental principle, the sovereign rights of China on the 
lands of the railway are recognised; any prejudice to the contrary 
notwithstanding. China sliall adopt whatever measures are in con- 
sonance with her sovereign rights within the territory of the railway 
rone. Neither the railway administration nor the municipalities 
shall under any pretext oppose these measures, if the same do not 
conflict with the provisions of the contracts concluded with the 
Chinese Eastern Railway Company." 



1 Infra, ippendix B. On Jan. 18, 191S, the Japaneae miniBtrr at Peking 
preaented to the Pieddent o( the Cbineee Republic a list ot twenty-one demand*. On 
Haj 7 the Japaneae ultimatom was delivered, on the neit day the Chineae govern- 
ment complied; hence theae treaties. Ct. China's Official Hiatory (in English} ol the 
Recent Sino-Japancae Treatiea (ISIS). 

* The German gamaon having capitulated to the Joint [orcea of Great Briuin 
and Japan, thii article will no doubt be reviewed at the poat-bellnm peace conferenca. 

»n»e Chineae protest waa aupported by tha United Sutea. For. Eel., IBlO, 
Sflf-SSL 

• lOB Sute Papera, S96-S9U. 
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Outer fllon- During the Chinese Revolution of 1911-1912 Outer 

goUa. Mongolia declared its independence. Russia having 

in the meanwhile recognised its stateship,' notes were exchanged 
on November 3, 1913, between the Peking and Fetrograd govern- 
ments in respect of its status.' Subsequently at Kiachta, on June 7, 
1915, the Sino-Russo-Mongolian agreement was concluded.' "Outer 
Mongolia recognises China's suzerainty. China and Russia recognise 
the autonomy of Outer Mongolia forming part of Chinese territory" 
(art. 2). "Autonomous Mongolia has no right to conclude inter- 
national treaties with foreign powers respecting political and 
territorial questions ;" such questions are to form the subject of 
consultation between Russia and China in accordance with Article 
II of their notes of 1913 {art. S). China and Russia "recognise 
the exclusive right of the autonomous government of Outer Mongolia 
to attend to ail the affairs of its internal administration and to 
conclude with foreign powers international treaties and agreements 
respecting questions of a commercial and industrial nature concern- 
ing autonomous Mongolia'' (art. 5); at the same time, they 
" engage not to interfere in the system of autonomous intern^ 
administration existing in Outer Mongolia" (art. 6). To determine 
the relative positions of China and Russia in Outer Mongolia, 
Articles VII, VIII and IX provide that the military escort of the 
Chinese representative at Urga is not to exceed two hundred men, 
whereas the consular guard of the Russian representative is not to 
exceed one hundred and fifty; and "on all ceremonial or official 
occasions the first place of honour is due to the Chinese dignitary." 
In conformity with Article XVII the contracting parties have since 
at Urga, on January 26, 1916, drawn up a tripartite agreement,* 
which provided for the transfer to Outer Mongolia of the section 
of the Kalgan-Urga-Kiachta telegraphic line lying within its 
borders. 

arest Britain: The regulations provided by Article V of the 
EmiKratloD. Peking convention, 1860, permitting Chinese to 
emigrate to British colonies, not having been framed, the two 
governments met at London (May 13, 1904),^ and agreed upon the 
regulations for the protection of such emigrants. "Whereas the 



1 China, 191S, No. 1 : Desptitchea from the Brideh ambsseador at Petrograd, 
traiiBinitting the Rusao-Moiigoliaii agreement and protocol of Nov. 3, 1912. 

' Cf. Statesman's Year Book, 1916, 808. 

> The Far Eastern Review, June, 1915, 13-14. The Chinese text is published in 
the official treaty series volumes. 

• L. & C. Tel(«raph, Jan. 31, 1916. 

■ Treaties, I., iSl-459. 
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refusal of Tibet to recognise the validity of or to cany 
into full effect the provisions of the Anglo-Chinese 
convention of March 17, 1890, and regulations of December 5, 1803, 
placed the British government under the necessity of taking steps to 
secure their rights and interests" thereunder, the Peking convention 
of April 27, 1906,* was i^reed upon. The Anglo-Tibetan treaty of 
September 7, 1904, was annexed and confirmed, subject to present 
modifications (art. 1 } . Great Britain engages ' ' not to annex Tibetan 
territory or to interfere in the administration of Tibet;" similarly, 
China also undertakes "not to permit any other foreign state to 
interfere with the territory or internal administration of Tibet" 
(art. 2).' The concessions mentioned in Article IX of the aforesaid 
Anglo-Tibetan instrument "are denied to any state or to the subject 
of any state other than China, but it has b(»n arranged with China 
that at the trade marts specified . . . Great Britain shall be entitled 
to lay down telegraph lines connecting with India" (art. 3).' 
■•dUa OnhiM ^^ recent years the trade in Indian opium con- 

' stituted the principal subject of discuBsion between the 
two govemmenta. In the Peking agreement of May 8, 1911/ 
Great Britain, " recognising the sincerity of the Chinese government 
and their pronounced success in diminishing the production of 
opium in China during the past three years," was "prepared to 
continue the arrangement of 1907 for the unexpired period of seven 
years." The annual one-tenth diminution of production in China 
was to be pari passu with that of the export from India (art. 1). 
The Chinese government "have adopted a moat rigorous policy 
for prohibiting the production, the transport and the smoking of 
Dative opium," and the British government "have expressed their 
agreement therewith and willingness to give every assistance" thereto. 
Accordingly, "with a view to facilitating the continuance of this 
work," the latter were prepared tliat the Indian export to China 
should cease "in leas than seven years if clear proof is given of the 
complete absence of production of native opium in China" (art. 2).' 

I Ibid., 400-468. 

> B«c«ntly these three governments met at Calcutta to determine knew (heir 
relative poeitiona. The final protocol (Julj 3,1914), wm iigned by Qreat Britain and 
Tibet, but China refused to be bound Uierebr.—SU teaman's Year Book, 191S, 80S. 

* Cf. Art 16 of tlie London convention. Mar. 1, 1804, pro\-iding (or tolegraphio 
connection between the Chineae and Bunneee syitcma ; alw> the aftreementa of Sept. flf 
1804, and Ma; t3, lUOS, therearkent, in Hertalet, L, 110-113, 10S-1B8 reapectivelj. 

* British Treaty Series, 1911, No. la 

* Subeequentlj commencing Irom Apr. 1, 1013, the further exportation from India 
was stopped, but the stocks which bad aecunmlated at the treatj porta were to be 
vradnally " abaorbed " into the interior of China.— 62 Hansard Beports, 1013, I1L> 
coL 2183-2102. 
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Arbltratloa: At Washington, on October 8, 1908,^ China Bigned 

United its first arbitration convention.' In pursuance of 
Statea. Article XIX of the convention for the pacific settlement 
of international disputes, concluded at The Hague, on July 29, 1899, 
China and the United States agreed to refer to the Permanent 
Court of Arbitration all "differences which may arise of legal nature 
or relating to the interpretation of treaties existing between the 
two contracting parties, and which may not have been possible to 
settle by diplomacy . . . provided, nevertheless, that they do not 
affect the vital interests, the independence, or the honour of the two 
contracting states, and do not concern the interests of third parties" 
(art, 1). These reservations were embodied in the similar convention 
Bwiii. ^'*'^ Brazil of Peking, August 3, 1909.^ But in the 

Washington treaty of September J 5, 1914, for the 
advancement of peace,* the American and Chinese governments 
agreed to submit "any disputes of whatever nature they may be", 
to a permanent international commission for investigation and 
report (art. 1). This stipulation was similarly embodied in the 
HoUand arbitral convention of The Hague, June 1, 1915,* 

concluded with the Netherlands, the two governments 
desiring "especially to consecrate the principle of obligatory arbitration 
in their mutual relations" (art. 1). 

Dutch Con- The Dutch consular convention of Peking, May 8, 

sular,19ii. 1911," is a notable landmark in China's treaty relations 

with other states.^ Modelled after the consular agreement concluded 

between Japan and the Netherlands about the same time, it declares 



> Malloy, L, 290-281; lOt State Papere, 952-953. 

a Article 63 of the unratified 1862 FortugueBe treaty reada as followa :— " It being 
possible, notwithstanding that there exist peace and amity, that in the future eome 
question may arise which (the two contracting parties) cannot easily decide by 
conunon accord, it is hereby expreaaly stipulated that in such case each of the govern- 
ments shall invite a minister of any of the foreign nations who have treaties with 
China to decide the question, and that in case these two ministers do not agiee, a 
third one shall be named by them, with the accord of the two governments, whose 
decision shall be definitive." This engagement waa, however, omitted from the 1887 



» Hsuan-t'ung, L, No. 1; 103 State Papere, 385-386. 

• U.S. Treaty Series, No. 618. Ct British Treaty Series. 1914, No. 16 : Treaty 
between the United Kingdom and the United States with retard to the establishment 
of a peace commiseion. 

• Infra, appendix 0. 

• Hsnan-t'wig, L, No. 4; 1<H State Papers, 8T7-SS3. See also Staatablad van het 
Koninkrijk der Nederlanden, No. 280, 3-22, for the French and Dutch texts. 

^ The negotiations for such an agreement were broached as far back as 1891, 
bat those for the present convention b^an only in 1908. 
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clearly the precise "rights, duties, powers, privileges, exemptions, 
and immunities" of Chinese cousular officers fuDCtioning in Dutch 
colonies. During the period of negotiations the Netherlands govern- 
ment amended the bulk of its laws regulating the residence and 
movement of Chinese in the Dutch East Indies; so the question 
of the nationality of Chinese therein was then determined by an 
Chinese exchange of notes.' Whereas Dutch-bom Chinese have 

NatloaalUy. always been considered as Dutch subjecta wherever 
they went, henceforth the application of the jus aoli would be 
restricted to the event of such Dutch-born Chinese remaining under 
Dutch jurisdiction. On returning to, in the case of Chinese-born, 
or entering China, in the case of Dutch-born, the jui sanffuinis or 
Chinese nationality of such persons would ip^o /acfo revive. If they 
resided in other countries, they were free to elect their own allegiance. 
— y The last to enter into conventional relations with 

China is the Republic of Chile. In London, Februarj- 
18, 1916, was signed the treaty of amity between the two states, 
thus bringing the number of China's treaty powers up to eighteen. 
It provides for the appointment of diplomatic as well as consular 
officers in each other's territories and defines their rights and duties. 



' The d<>lay in the Bcttloinent of tliio qumtion poatponeJ for nearlj a ;c«r the 
signatuiv uf tlw Fonvt-ntion. The iitiiri(diatc c«ca«ion for Uic enactment of the new 
Chinesc nationality low has be«!n traced back to tliU controverfj. "Toward the end 
of 1007 the l>utch government attempted to force naturaliution upon Chinese 
rwidentH In Java. The Chinese government knew that, aa forced naturaUiation ie, in 
the language of Opfienheini, an international delinquency, it might rely on diplomacy 
to prevent the execution vl the Dutch scheme, but it also knew that the immediate 
promulgation of the nationality law wae a necenity in tliat it would foteetall t)w 
pft-repeated argument that 'China has not a proper nationality code wherewith to 
justify bcr claim to the allegiance of lier Bubjecta abroad.' "— Tsai Chu-tung, in 4Am. 
J. Int. Law (lUlO), 407. The text of the law will be found in Und., eupplemeni, 
160-166. 
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PART I 

TREATIES, CWNVENTIONS, ETC., OF 
A POLITICAL CHARACTER 



CHAPTER I 
BIGHT OF INTERCOnSSE 



I I. FOOTING OF BQUALITY. 

" The superior authorities of the United States and of China, in 
correspondence together, shall do so on terms of equality and in form 
of mutual communication (ckaO'hxti). The consuls and the local 
o£Bcers, civil and military, in corresponding tc^ther shall likewise 
employ the style and form of mutual communication (ehao-hxii). 
When inferior officers of the one government address superior officers 
of the other, they shall do so in the style and form of memorial 
(ah^n-ch'Sng) . In no case shall any terms or style be used or suffered 
which shall be offensive or disrespectful to either party. "^ 

At the threshold of our discussion ve are confronted with a 
perplexing question of international ethics : How far has a state the 
right to hold itself aloof from its fellow states ? In itself the problem 
is, perhaps, easy of solution ; ' but complications enter the moment we 
begin to analyse the situation. Up to the sixteenth century China 
consistently encouraged foreign intercourse; it was only when the 
new-comers had committed flagrant excesses against Chinese rights 
and property that it was compelled in self-defence to close its portals.' 
Under these circumstances no critic can in fairness impugn the 
reasonableness of its action, especially when to-day so many Western 
states exercise the right of excluding aliens, whether undesirable or 
those of a particular race, from their territories.* In practice, however, 
the matter has been settled in favour of unrestricted intercourse. The 

> Art 7, American 1S6& 

' Cf. Oppenbeim, L, 199-201. 

> Cf. Koo, 21-31, 289-290; Morse, 41. 
* Infra, I 37. 

( 22 ) 
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makeshift policy of Beclusioti* was rect^iBod as impracticable, and 
the principle embodied in the above stipulation now govenia the 
mutual relatioDs between China and other states as an eqoal among 
equals. 

I 2. KULBS OP PROCEDURE. 

At tte Cap- " His Majesty the Emperor of China agrees to ; 

ital. nominate one of the secretaries of state, or a president of 

one of the boards, as the higher officer with whom the ambassador, 
minister or other diplomatic agent of Her Majesty the Queen shall 
transact business, either personally or in writing, on a footing of 
perfect equality." • 

The Foreign Office thus called into being was denominated the 
Tsung-li Ya-mSn, until in pursuance of Article XII of the 1901 
protocol, it was replaced by the Wai-wu Pu and, in emphasis of its 
importance, made to take precedence over all other government 
departments. With the establishment of the Republic in 1912, the 
term Wai-chiao Pu was adopted. ' 

la Um Prev " Consuls and vice-consuls in chaise shall rank with 

iBCM. intendants of circuits; vice-consuls, acting vice-consuls, 

and interpreters with prefects. They shall have access to the official 
residences of these officers, and communicate with them, either 
personally, or in writing, on a footing of equality as the interests of 
the public service may require." * The American treaty goes a step 
further by providing that, " if the officers of either government are 
disrespectfully treated or aggrieved in any way by the authoritiee of 
the other, they shall have the right to make representations of the 
same to tiie superior officers of their own government who shall see 
that full inquiry and strict justice be had in the premises. And the 
said consular officers of either nation shall carefully avoid all acts of 
offence to the officers and people of the other nation. " ' 



* "ThAt policy had, however, wrved « tuefnl pnrpon both for Japan uid China. 
FoUowing the maritime diacoveriea of the 16th centarj, the comntercial nation* had 

■bown an otter diBieganl of the proprietary rights of the people of the East In the 

IBth century a higher ngtad was boninning to be ihown toward* weaker nation*, and 
tbeae two empires cou)d then with greater safety to tbeir independenoe permit 
foreign intercoarae."— Foster, 133-134. 

■ Art. S, BHti^ 18S8. 

» "From a literary point of view it I* a change for the better, the nibstitatlon of 
the combination wai-chiao ('foieign relation*') for wai-wu ('tonign thing*') 
renooving any lack of dignity which may have attached to tl»e latter iJiraM."— Sir 
John Jordan to Sir Edward Grey, in China, 1913, No. 3, 24. 

• Art. 7, BritUh 18M. 

■ Art 2, American 1903. 
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1S80 Agree- In the protocol of December 10, 1880,* it waa 

ment. agreed, aa regards peraonal interviews, that the high 

provincial authorities should similarly receive foreign officials, even 
though of inferior rank, with the forms and courtesy as observed 
between a host and hiB guest. The foreign diplomatic body suggested 
the term wcn-yi in place of Bhin-ck'eng, but the amendment was not 
accepted by the Chinese government, on the ground that the above- 
quoted Article VII of the British treaty respecting the grading of 
officials, was "especially intended to indicate the conditions of relative 
rank."" In the end a compromise was effected as follows: — " While 
in ordinary official matters consuls shall continue to address the 
taotai in the chao-hui form, and the latter shall, on behalf of the 
consul, report (chuan-shen) to the governor-general or governor.... 
on all matters of importance, the form of correspondence shall, with- 
out reference to the rank of the parties, be the ' chao-hui,' or com- 
munication,"^ Thus to-day the c/mo-Aui, or despatch, is the usual 
form of communication between all Chinese and foreign officials.* 
Question of " The English text of all notes or despatches from 

Text Swedish officials, and the Chinese text of all notes or 

despatches from Chinese officials, shall be authoritative.'" The 
original despatch may be accompanied by a translation, but the sense 
in the original text shall prevail.' AVith a few exceptions,^ the 
foregoing represents the general rule. In the interpretation of 
treaties, however, different rules apply .^ 
i 3. THE AUDIENCE CEREHONIAU 

Footing of " His Majesty the Emperor of China hereby agrees 

Equality that the ambassador, minister, or other diplomatic agent, 

so appointed by Her Majesty the Queen of Great Britain. . . .shall not 

1 Hertelet, I.. 80-83; For. Eel., 1881, pt. I.. 219-222. 

1 When, in 1913, the ttLolais or intcndants of circuits were temporarily subetitated 
by "foreign affairs delegates," the British minister considered tlie appointment S8 
one in violation of that article, becauee "while the taotai was an ofKcial having 
control over tl»e government of tlie territory within his jurisdiction, the newly 
appointed foreign affairs d^egates hold no such reoponaible position ."—Sir John 
Jordan to Sir Edward Grey in China, 1914, No. 1, 14. No formal protest, however, 
appears to have been entered on the subject. 

' It was further agreed that thereafter, in communicating with consuls, Chinese 
officials were to use the expression kvei ling ibih ("the honourable consul"), instead 
ot kai ling thih ("the said consul"). 

* Cf. Dr. W. W. Yen, in 3 Am. J. Int. Law (1909), 537 -S46. ' 

s Art. 2, Swedish 1908; art 1, American 1903. 

« Art. 3, French 1858. 

T E.g. Art 60, British 1868, stipulates that the English text sliall be the correct 
sense, but is silent upon the question of despatches from Chinese officials. 

'Infra, (103. 
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be called upou to perform any ceremony derogatory to him as 
representing the Sovereign of an independent nation, on a footing of 
equality with that of China. On the other tiand, he shall use the 
same forms of ceremony and respect to His Majesty the Emperor as 
are employed by the ambassadors, ministers, or diplomatic agents of 
Her Majesty towards the Sovereigns of independent and equal 
RuiMofPro* European nations."* The rules of procedure are aa 
cedure. follows: — =" 

1. " When a representative of a power shall have occasion .<tf 
present to His Majesty the Emperor his letters of credence or a 
communication from the Head of the State by whom he is accreditedi 
the Emperor shall cause to be sent to the residence of said representa< 
tive, to bear him to the palace, a sedan chair with yellow trimmings 
and tasseltj, such as are used by the princes of the imperial family. 
The said representative shall be taken back to his residence in the 
same manner. An escort of troops shall likewise be sent to the 
residence of said representative to accompany him going and 
returning. 

2. " When presenting his letters of credence or communications 
.. . .the diplomatic agent, while bearing said letters or communica- 
tions, shall pass by the central openings of the palace doors until he 
has arrived in the presence of His Majesty. On returning from these 
audiences he will comply, as regards the doors by which he may have 
to pass, with the usages already established at the court of Peking for 
audiences given to foreign representatives. 

3. "Tlie Emperor shall receive directly into bis hands- the 
letters and communications above mentioned which the foreign 
representatives may have to hand to him. 

4. "If His Majesty should decide upon inviting to a banquet 
the representatives of the fwwers, it is well understood that this 
banquet shall be given in one of the halls of the imperial palace and 
that His Majesty shall be present in person. 

5. "In brief, the ceremonial adopted by China as regards 
foreign representatives shall, in no case, be different from that which 
results from perfect equality between the countries concerned and 
China, and without any loss of prestige on one side or the other." ^ 

1 Art. 3. Britiah 1858. 

1 Rockhill, 95-96. 

* Cf. Art. 2, Sweduh 190S. In illuMration ot tlie convene CMe, tbo incident of 
the expUtory miaeion to Berlin in 1901 (.tupra, 14) ma; bo cited. Tlie Chiocoe envoj 
waa required to tender the r^treta ot liia fcovemment In a kneeling posture, but he 
declined to comply. FidsI); the quMtioo ot kneeling waa waived and tbo tlireateti«d 
raptnre between the two countriea waa averted. Bland and Backhouae, 23»-240. 
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CHAPTER II 
RIGHT OF SEPSESENTATION 



1 4. RBCIPROaTY OF RIGHT. 

" For the better preserratioa of harmony in future, Her Majesty 
the Queen of Great Britain and His Majesty the Emperor of China 
mutoally agree that, in accordance with the universal practice of 
great and friendly nations, Her Majesty the Queen may, if she see &t, 
appoint ambassadors, ministers, or other diplomatic agents to the 
court of Peking; and His Majesty the Emperor of China may, in like 
manner, if be see fit, appoint ambassadors, ministers, or other 
diplomatic agents, to the court of St, James's." ^ 
i 5. DSFLOi/iA-nC nUVILBGES AND IMMUNmES. 

"His Majesty the Emperor of China hereby agrees that the 
ambassador, minister, or other diplomatic t^nt, so appointed by Her 
Majesty the Queen of Great Britain, may reside, with his family and 
establishment, permanently at the capital, or may visit it occasionally 
.... Her Majesty's government may acquire at Peking a site for 
building, or may hire bouses, for the accommodation of Her 
Majesty's mission, and the Chinese government will assist it in so 
doing. Her Majesty's representative shall be at liberty to choose his 
own servants and attendants, who shall not be subjected to any kind 
of molestation whatever. Any person guilty of disrespect or violence 
to Her Majesty's representative, or to any member of bis family or 
establishment, in deed or word, shall be severely punished. It is 
further agreed that no obstacle or difficulty shall be made to the free 
movements of Her Majesty's representative, and that he, and the 
persons of his suite, may come and go, and travel at their pleasure. 
He shall, moreover, have full liberty to send and receive his corres- 
pondence to and from any point on the sea-coast that he may select; 
and his letters and effects shall be held sacred and inviolable. He 
may employ for their transmission special couriers who shall meet 
with the same protection and facilities for travelling as the persons 
employed in carrying despatches for the imperial government; and 
generally he shall enjoy the same privileges as are accorded to officers 
of the same rank by the usage and consent of Western nations. All 

» Art. 2, Britieh 186a 

( 26 ) 
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expenses attending the diplomatic miaaion of Great Britain shall be 
borne by the British government." * 

In retam, " Her Majesty the Queen of Great Britain agrees that 
the privil^es hereby secured shall be enjoyed in her dominions by 
the ambassadors, ministers or diplomatic ^[ents of the Emperor of 
China accredited to the court of Her Majesty.' " 

16. PEKING LBGATICVfl. b 

L,gMttoa " The quarter occupied by the legations shall be 

^^wt*r aad considered as one specially reserved for their use and 

***"''*' placed under their exclusive control, in which Chinese 
shall not have the right to reside and which may be made defensible. 
... .In the protocol annexed to the letter of the 16th January, 1901, 
China recognised the right of each power to maintain a permanent 
guard in the said quarter for the defence of its I^;ation." ' \ 

ExdMslve Oc- In the course of our discussion here is the first ] 

capstloD. derogation from China's sovereignty. The stipulation I 
has not only reduced the fiction of diplomatic exterritoriality * into a ' 
concrete fact, but it has also restricted the territorial sovereign's 
rights over bis own dominion. The effect of such exclusive 
occupation is apparent, and was recently illustrated. In the course 
of the southern rebellion of 1913 martial law was proclaimed at 
Peking. In endeavouring to safeguard itself against the complicity 
of foreign subjects with the insurrectionists, the Chinese government 
sought the co-operation of the diplomatic body. The Wai-chiao Pu 

1 Am. 3^, Brituh I8Sa The flrat declmration of lu kind, tbla it »I*a tbe folleat 
expontion of dipIoDuitic prerogKtJvet, privit«gea and Immanitiee. 

> Art. 6, Britiih 1S5S. Tlie flnt permanent Chinese repreaentatiTO to reside 
abroad was Kno Sung-t'ao, bead of the miaeion of apolog; to England provided for 
b; the 1876 Chefoo convention. Tbe earliest iniHions to go abrowl, however, were 
tliase of Pin-chnin, 1S66, and Barlingame, 1867. On the eve of hii departore from 
Peking, the American minister, Anaon Burlingame, was requested by the Chinese 
government to visit the different Eaiope*n capitals as its special envoy. Meconsented 
and while In the United States, ancceeded in negotiating the Sino-American treaty of 
1868. He alao visited London, Paris, Berlin, and Fetrograd, where he died.— Wil- 
ifains, Anson Barlingame; Martin, 372-376. 

Chinese legations are to-daj maintained in tbe following ca|dtalar— Berlin. 
Brawls, London, Madrid, Paris, Petrograd, Rio de Janeiro, Rome, The Hafoe, 
Tokyo, Vienna, Washington; and charge d'affaitea in Copenhagen, Havana, 
liabon, and Mexico City. Cuba is not a treaty power, bat in furtherance of tbe 
Sno-Spaniah treaty of 1877 respecting Chinese emigration thereto (fupno. 9} . the two 
states appoint achargd to each other's capital. 

* An. 7, ISOl protocol. The limits of this quarter as well as the areas of tbe 
dUfoient teg^tioDS are defined In Annex No. 14. 

« Cf. Oppenbdm, L, 460-46L 
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requested that (1) "violent characters should not be permitted to 
make use of the legation quarter as a refuge;" that (2) "letters and 
telegrams despatched from the legation quarter, other than those of 
the legations and the banks, should be subjected to official censorship 
by the Chinese;" and that (3) "foreign subjects residing outside 
the quarter should he held responsible for the observance of orders 
issued under martial law." In reply, the latter observed that 
"clause (1) was actually provided for by the protocol of 1901, no 
Chinese other than those in the employ of foreigners having the right 
to reside within the legation quarter; that clause (2) could not be 
accepted, but that code telegrams from commercial houses should be 
franked by the official seal of their legations during the period of 
disturbance; and that no measures could be taken to enforce clause 
(3) until the nature of the orders in question had been communicated 
by the Chinese government. " ^ 

i 7. INTERNATIONAL GARRISONS. 

" The Chinese government has conceded the right to the powers 
. . . .to occupycertainpoints.to be determined by an agreement between 
them for the maintenance of open communication between the capital 
and the sea." * In conjunction with the preceding Article VIII 
relative to the demolition of the Taku forts, this provision is designed 
for the protection of the legations in the event of a recrudescence of 
the " Boxer" outrages. In effect, however, it denies to the 
territorial sovereign the right of looking after the defence of his own 
capital, as any erection of forts for the protection of the capital will 
"impede free communication between Peking and the sea."' The 
protocol itself mentions no date when the legation guards as well as 
international garrisons may be withdrawn,* but it appears that their 



> China, 1914, No. I, 46. 

' Art. 9, 1901 protocol The points Bpecified are Huang-ts'un, I^ng-fang, Yang- 
ta'un, Tien-tdii, Chun-liang Ch'Ing, T'ong-ku, Lu-t'ai, T'ong-shan, Lan-chou, 
Ch'ang-li, Ch'in-wsng Tao, and Shan-hai Kuan. 

* On the establishment of tlie Republic the southern provinces voted for a 
change of capital, but against tliia it was pointed out that the above stipulation 
would render either Nanking or Wuchang as well as the Yangtee river entirely 
open to the invader. Recently, however, it mas reported that the Chinese General 
Staff was about to survey the neighbourhood of Peking in order to select suitable 
places for erecting fortifications. "It may fairly be asBumed therefore that the 
foreign powers, whilst not perhaps expUcitly diminishing by one jot the express 
terms of settlement, have tacitly let it be understood that they will not stand in the 
way of the proper defence of the capital." — National Beview (Shanghai), Dec. 5, 
1914. 

< See in/ra, | 66, for the opening of Peking to foreign trade on the withdrawal of 
mch troops. 
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maintenance is conditional upon the powers ' conception of the ability 
of China to afford the legations adequate protection.^ 

I i. CONSULAR REPRESENTATION. 

FordEB Con- " As China may appoint consular oflScera to reside 

•■'»• in the United States and, to enjoy there the same 

attributes, privileges and immunities as are enjoyed bv consular 
officers of other nations, the United States may appomt, as its 
interests may require, consular officers to reside at the places in the 
Empire of China tliat arc now or that may hereafter be opened to 
foreign residence and trade. They shall hold direct official 
intercourse and correspondence with the local officers of the Chinese 
government within their consular districts, either personally or in 
writing, as the case may require, on terms of equality and reciprocal 
respect. These odicers shall be treated with due respect by all 
Chinese authorities, and they shall enjoy all the attributes, privileges 
and immunities, and exercise all the jurisdiction over their nationals 
which are or which may hereafter be extended to similar officers of 
the nation the most favoured in these respects. , . .On the arrival of a 
consul duly accredited at any place in China opened to foreign trade, 
it shall 1)0 the duty of the minister of the United States to inform the 
Board of Foreign Affairs, which shall, in accordance with interna, 
tional usage, forthwith cause the proper recognition of the said consul 
and grant him authority to act." * Such recognition, however, may 
be withdrawn "should it be found that the said consul has con- 
travened international usage in the performance of his duties." * 
The exequatur is to be issued free of charge.* 
£0 Cmrrtirt lu many treaties it is expressly stipulated that the 

ComuIb. consular officers so appointed must be officials of the 
appointing government, not merchants or otherwise engaged in 
trade.* Where there are no consuls appointed to a port, the interests 
of the state concerned may be entrusted to a friendly consul accredited 
thereto, and in the case of states requiring cii carriire consuls, such 
friendly consuls must likewise not be merchants or otherwise engaged 
in trade.* The rule of tn carriire consuls is however not uniform, 



I Of late yeara a few statM have either withdrawn' their troopfl or cut down their 
nnmber. Bnnia, for example, propoaed and effected nich a withdrawal on Dec S, 
1B13.— Perrj-Ayecoarh, 32S. 

■ Art. 2, American 1903. 

■ Art. 3, Swediah 1908; art. 3. BraillUn ISSI. 

• Ibid., and art 3, Mexican 1899. 

• Art. 4, Peravian 1674; art. 3, Brazilian 1881 ; art. 9, PortuKoeae 1687; art. IS, 
Dnlch 1911. 

• Ibid., and art. 6, Anatrian 1669. 
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and much is left to the discretion of the appointing states; but it 
appears that upon proper recognition, all consuls are entitled to their 
customary privileges and attributes, however they may have been 
appointed or whatever their official status. In 1903, the Chefoo 
consular body attempted to exclude the merchant-consuls from its 
meetings. The American consul, Mr. Fowler, reported the matter to 
his minister, but was instructed not to support the resolution. This 
attitude was approved by Washington, and the Department of State 
observed as follows: — "All govercmeuts, however, appoint such 
officers as their commercial agents, and while these appointments may 
be at times the subject of abuse, the matter cannot be remedied 
except by a general agreement among the powers. . . .It would, there- 
fore, seem that the attitude which Mr. Fowler and his colleagues, 
representing the great commercial powers, would wish to assume 
towards those consuls engaged in trade or professions and representing 
powers with minor interests (Holland, Sweden and Austria), is at 
variance with the accepted principles of international representation. 
It may be recalled that the Congress of Vienna decided that no ques- 
tion of wealth or political importance of a power gave to its diplo- 
matic representative any right of precedence over his colleagues of the 
same rank in the diplomatic corps of the capital to which be is 
accredited,"^ 

Chinese Con- The attributes, privileges and immunities to which 

■uU. Chinese consular officers residing abroad are entitled, are 

generally expressed as those enjoyed by similar officers of the most 
favoured nation. In the Sino-Dutch consular convention of May 8, 
1911, such privileges and immunities are defined as "exemptions 
from all military services, military requisitions and billeting, 
pecuniary impositions in lieu of military service or personal taxation, 
as well as all general or municipal impositions of a personal 
character."' Such exemptions, however, are not applicable to 
"customs imposts or other indirect or real taxations;"' and such 
exemptions excepted, the consuls are amenable to the local laws, 
whether civil or criminal.* The consulate's archives and documents 



I For. Eel., 1903, 82-84. 

' Art. 15. The benefit of Buch exemptions is expressly denied to resident 
consular officers who are Dutch subjects, even though the local government bos 
fonnally authorised them to act as such. 

* Art. 15. In the same article it is provided that Buch privileges, etc., shall like- 
wise be enjoyed by consular officers who are non carriire, if the grant is reciprocated. 

* Art. 2. Articles 9 to 14 declare that the powers exercisable by these officers are 
jurisdiction in reepect of operations connected with the salvage of shipwrecked 
Chinese vessels, jurisdiction over Chineae seamen or deserters, admmistratioa ot 
deceased nationals' estates, attestation of documents, and the preservation of peace 
and order on board Chinese vessels. # 



db,Google 



( 31 ) 

are inviolable.* The consulate premises, however, shall afford no pro- 
tection tocriminalsBeekicgasylum therein, butsball remain, t(M;ether 
with their inmates, liable to the jurisdiction of the local courts.' 

I 9. GOOD OPFICBS AND MBDIATKirf . 

Treaty Pro- '* There shall be, as there has always been, peace 

vbhws. and friendship" between the United States of America 
and China, and between their people respectively. '* They shall not 
insult or oppress each other for any trifling cause, so as to produce 
an estrangement between them ; and if any other nation should act 
unjustly or oppressively, the United States will exert their good 
offices, on being informed of the case, to bring about an amicable 
arrangement of the question, thus showing their friendly feel- 
ings." ' 

The eventuality here contemplated being in the nature of an 
existing or threatened dispute, the mutual assistance to be rendered 
is, perhaps, more accurately described as the offer of mediation* 
than that of good offices. It seems, however, that the language 
employed may be liberally construed so as to include the exercise of 
good offices in other matters respecting peace and friendship. Thus, 
although in the bulk the promised assistance was rendered in cases 
of conflict between one of the contracting parties and a third slate,' 
such assistance has also been extended to the protection of that 
party's interests in states where it has no diplomatic or consular 
officers. For example, to-day in most of the South aud Central 
American republics with which China has no treaty relations, the 
protection of Chinese interests therein is entrusted to the diplomatic 
and consular officers of the United States.' 

Hac<M Con- The rendering of such assistance being an act of 

vontlon. friendship, it is sometimes likewise given by states 

1 Art.5. 
•Art. 4. 
■Art. 1, American 1S56. 

* Compare art. 2, Japaneae 1871:— " Mutual aaaiaUnc* shall be lendered or 
mediation offered for the arrangement of the difficulty." 

* Daring the Sino-Japaneae war the United States had chaige of Chinese intereata 
in Japan a* well aa tboae of Japan in (;hina{ and during the Biuao-Japaneae war the 
■ame government aocceeded in localimng the area of boetilitiee waged within Chineae 
territory.— For. BeL, ISM, 1904, pauim. 

* The American officera so acting, however, cannot certify the fact of Chineae 
eidienabip, which can only be done by a reeponsible r>'<"" offlciaL-~For. Kel., 
1906, 61-63. 
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whose treaties contain no such stipulation.^ Since, however, China 
and its treaty powers are all co-aignatories of the Hague conventions, 
their relations will be regulated by the following provision: — "The 
contracting powers deem it expedient and desirable that one or more 
powers, strangers to the dispute, should, on their own initiative and 
as far aa circumstances may allow, offer their good offices or mediation 
to the states at variance. Powers, strangers to the dispute, have the 
right to offer good offices or mediation, even during the course of 
hostilities. The exercise of this right can never be regarded by either 
of the parties at variance as an unfriendly act."' 

yy I 10. INTERNATIONAL ARBITRATION. 

Treaty Pro- " Any disputes arising between the government of 

visions: the Republic of Chiua and the government of the United 

sino-Ameri- States of America, of whatever nature they may be, 

can. shall, when ordinary diplomatic proceedings have failed 

and the high contracting parties do not have recourse to arbitration, 

be submitted for investigation and report to a permanent international 

commission .... The high contracting parties agree not to resort, with 

respect to each other, to any act of force during the investigation to 

be made by the commission and before its report is handed in."' 

SI O.D tch China and Holland "agree to refer to the Permanent 

Court of Arbitration all differences which may arise 

between them and which may not have been settled by diplomatic 

means, and similarly in the case of disputes which have their origin 

in events anterior to the conclusion of the present convention."* 

Tlwlr sicnlf- Here are two methods of referring disputes to an 

Icince. international tribunal. In the latter the contracting 

^ E.g. the mediation of the Britigh tniniater in tlie Sino-Japaneee controveiBy 
over the Formoesn savagee in IS74 (tupra, 11). The protection of Chinese interests 
in South America, etc., was formerly entniBted to Brilieh officials; but as complaints 
were addressed to the Chinese minister at Washington, whereas redress could only 
be had throngb the British Foreign Office tiui the London Station, the plan was 
found to be cumberaome.— For. Bel., 1908, 60. 

* Art. 3, convention I., 1907. — Uiggins, 103. Accordingly, on the outbreak of 
the war in Europe, China offered its good offices in mediation. When this proved 
abortive, it attempted to enlist the co-operation of the United States and Japan in 
an endeavour to prevent the hostilities from being extended to the Far East. — 
North China Herald, Sept. 12, 1914. 

' Art. 1, American 1914. The treaty is to run for five years. 

* Art. 1, Dutch 1915 (wi/ra, appendix C). Article 6, however, provides that ques- 
tions which, according to the territorial laws of the two states, are to be adjudicated 
upon b; the national courts, shall not be so referred until the national conrts 
concerned shall have pronounced definitively thereupon, except in the case of a denial 
of justice. 



dbyGoogIc 



( 33 ) 

parties bind themselves, by resortiog to an arbitral court, to abide by 
its decision.' In the former no such underatanding is directly 
implied; on the contrary, the parties thereto reserve the right to act 
independently on the subject-matter of the dispute after the report of 
the commission shnll have been submitted.' In effect, however, it 
may be claimed that the same result is attainable in both cases;' for, 
as regards the latter, "if two powers had been able to agree to 
constitute a commission of inquiry, they should be able to go further 
in the manifestation of their attachment to peace." * 
Hspio Con- To refer to an arbitral tribunal or commission of 

vention. inquiry " all differences whicli may arise between them" 
or " of whatever nature they may be," is a great stride in advance 
of the engagement to refer thereto all "differences which may 
arise of legal nature or relating to the interpretation of treaties, . . 
provided, nevertheless, that tliey do not affect the vital interests, 
the independence or tlic honour of the two contmcting states, and 
do not concern the interests of third parties,"" Pending the conclu- 
sion, however, of conventions with the other treaty powers providing 
for obligatory arbitration, the stipulation for limited arbitration 
is admittedly a distinct landmark in the advancement of peace. Here 
again, the Hague conventions will apply as between China and such 
other treaty powers who are co-signatories thereto. The enactment 
is as follows: — "In questions of a legal nature, and especially 
in the interpretation or application of international conventions, 
arbitration is recognised by the contracting powers as the most 
effective, and at tlio same time, tlie most equitable means of 
settling disputes which diplomacy has failed to settle. Conse- 
quently, it would be desirable that, in disputes regarding the 
above-mentioned questions, the contracting powers should, if the 
case arise, have recourse to arbitration, in so far as circumstances 
permit."" Furthermore, "in disputes of an international nature 
involving neither honour nor vital interests, and arising from a 
difference of opinion on points of fact, the contracting powers deem 
it expedient and desirable that the parties who liavc not been able 

' " Recourse to arbitrstiun implies an engagement to submit lojrally (o tho 
awBid." — Art 37, IIa)ni« conventions, No. I, 1007. Tho convention is to run (or 
periods of ten fears, unlen the aamo is "denounced" six months before the 
expiration of each period. 

* Art. 5, American IDH. 

* The procedure lor Betting up the requisite machinery, etc., in botli caam follon 
ckwclj that outlined in IlaRue conventions, No. 1, 11M)7. 

* Higgini, 170. Tlie United Stalcu' reservation in this coiinexion ma; be due to 
the exigencies of its own conslituUoti, 

■ Art 1, American 1008. 

* Art, 38, convention I, 1007. 
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to come to aii agreement by means of diplomacy, should, as far 
as circumstances allow, institute an international commission of 
inquiry, to facilitate a solution of these disputes by elucidating the 
facts by means of an impartial and conscientious investigation."' 

Arbitration ^" ^'^^ ^^^ °^ China, difficulties concerning extrater- 

>nd Extra- ritorial rights are pre-eminently a subject for arbitration 
tcrrltorisl- under the "questions of a legal nature" clause. It 
^' appears that in the first draft of convention I, 1907, 

for the pacific settlement of international disputes, such rights were 
expressly excluded; upon the motion of China and other states 
similarly situatod, supported by the United Slates, Germany and 
Russia, the provision was however deleted, "It may well be that 
extraterritoriality is a political question and, as far as it is not 
guaranteed by special treaties, may be excluded from the operation of 
the convention. And it may be also that the term 'vital interests' is 
elastic enough to embrace extraterritoriality and thus exclude 
controversies involving extraterritorial rights and privileges from the 
treaty. It is a fact, however, that these rights and privileges are not 
specifically exempted and China is rightly and properly treated on a 
plane of equality with the other members of the family of nations." ^ 

Asbmore As an illustration of pre-Hague arbitrations, the Sun 

Fisher? Blue Fishery case in Swatow may be cited. This fishery 
ArMtratna. Jiaving by force of circumstances passed from the 
possession of Dr. Ashmore, an American missionary who had 
purchased it in 1S72 from its Chinese owner, it was agreed between 
the Chinese and American governments that the dispute should be 
arbitrated upon by tlie British and Dutch consuls of that port. 
Tilt! latter decided in favour of the claimant as follows : ' 'In arriving 
at this decision we think we, on the one hand, have dealt fairh' with 
the Chinese Government, for we argue that if Ur. Ashmore could get 
a rental of $400 a year for the fishery ground, the Chinese Govern- 
ment will on receipt of the deeds be in a position to relet it for a like 
amount; we think on the other hand, that taking into consideration 
the nature of the property, we could not in fairness award Dr. 
Ashmore a larger amount than we have done, which amount, with the 
interest attainable upon investments of a kindred character in China, 
will always bring him in the amount of which he has been deprived, 
and at the same time cover all that can bo fairly claimed. This 
amount of $4,600 to be paid two months from to-day, the 24th May, 
1S84."* 

1 Art. 9. ibi<l. 

s James B. Scott, in 3 Am. J. Int. Law (1909), 167. 

S Jloore. iDtcmatioiiul Arbitrations, JX., 1*57-1859. 
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Obligatory Finally, it is to be uoted that, under these two 

A»ltratlon. conventions, in order to start the arbitral or inquisi- 
torial machinery, it is not necessary for the two states always 
to be in agreement In the first instance. On the one band each 
state may resort independently to the tribunal in question and 
entrust it with drawing up a compromia^ or making a report On 
the other hand the commission may, through its president, offer 
its ser\'ices spontaneously to the contra<!ting parties, and " acceptanco 
of that offer declared by one of the two governments shall be 
sufiicient to give jurisdiction of the case lo the commission."' In 
this connexion the Hague conventions provide as follows: — "In case 
of dispute between two powers, one of them may always address 
to the International Bureau a note containing a declaration that it 
would be ready to submit the dispute to arbitration. The Bureau 
must at once inform the other power of the declaration."^ But 
"recourse cannot be had to the court if the other party declares 
that in his opinion the dispute does not belong to the category of 
disputes which can be submitted to obligatory arbitration, unless 
the treaty of arbitrution confers upon the arbitration tribunal the 
power of deciding this preliminary question."' Compared with the 
latter, the American and Dutoh stipulations are a signal gain for 
the cause of peace and humanity. 

1 Cf. Art. S3 (1), convention I, 11)07. In tlu- jircviutis artick- d Mmprontii ia 
dotiiH<d tu nH<nn a diicuiiwnt cli-arly M'lting furtli tlii- subji-ct of tht> lUnpntts the limf 
alk'wod fur a|i))ointin8 arbitnitiirrt, the t<inn, nnler, Riid time in nliicli tlie written 
<-%'idi>noe in to b<' liandixl in, and tin- ninotmt of tlio nuiii wtiicli each [larty niiiMt 
<lD[ioiiit in udvnnci' to defray the cxgionaM. If uivt-WHry, the- eompromit a\xi detincH 
ihc niaimiT of apimintinR arbitralor^n, tlK- Hptviiil iiowvrn, if iinj', i-onfern'd on ttic 
Iribiinnl, t)ic plucc of mntinic. thi- lantcuaKi* it mIuiII iiw, and tlic laiiituaem the 
cmpliiyiiieni i>f whicli nJiall In' uiitlioriziil befurv it, and, ic<'nem1ly H)i<'akin):, nil the 
cunditioiui on nhicli tlie partita are aenH>il. 

* Art. 3, American 1914; an. 3. Dutch 1UIS. 

* Art. «s. convention I, 1007. 
«ATt.S3 (I), tbHf. 
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CHAPTER III 
COIfSULAR JURISDICTIOlf AND EXTRATERRITORIALITY 



{ n. RULES GOVERNING THE EXERCISE OF JURISDICTION. 

Our discussion has so far been confined to matters solely affect- 
ing the govenniieuts concerned; here, for the first time, we come 
upon a topic which intimately atfecta the interests of the subjects 
of such governments. To tlie )ay mind these privileges, known as 
rights of extraterritoriality, assume an importance trunscending 
that of all other grants; to the student of international law, they 
constitute a positive derogation from the inherent prerogatives of 
the territorial sovereign. Regarded from eitlier point of view, 
the subject has limitationa no less clearly demarcated than its 
extents. 

Cases Con* '^° begin with, we will examine the rules governing 

cemlng the exercise of such rights of extraterritoriality. If 

Aliens l\^Q pggg concerns the aliens of one and the same 

^* nationality, then "all questions in regard to rights, 

whether of property or person," shall be subject to the jurisdiction 

of their own authorities.' But if the dispute affects the subjects of 

dilferent nationalities, then it shall be regulated by the treaties 

existing between the various states, "without interference on the part 

of China."^ 



• Mixed CBses ; 



So much for cases arising among aliens themselves. 
In res]Tect of mixed suits or actions between Chinese 
and foreigners the treaties provide as follows: — "A British subject 
having reason to complain of a Chinese must proceed 
to the consulate and state his grievance. The consul 
will inquire into the merits of the case, and do his utmost to 
arrange it amicably. In like manner, if a Chinese have reason to 
complain of a British subject, the consul shall no less listen to his 
complaint, and endeavour to settle it in a friendly manner. If 
disputes take place of such a nature that the consul cannot arrange 
them amicably, then he shall request the assistance of the Chinese 
authorities, that they may together examine into the merits of the 

1 Art, J5, British 1858; art. 27, American 1858; art. 10, Swedish 1908. 
' Art. B7, American 18S8; art. 15, Danieh 18rt3; art. 10, Swedish 1908. 
( 36 ) 



dbyGoogIc 



( 37 ) 

case and decide it equitably." ' Sliould Chinese subjects be guilty 
of any criminal act towards British subjects, tliey will be arrested 
Criminal and punished by the Chinese authorities according to 

ActkHu. Chinese law. But " British subjects who may commit 
any crime in China shall be tried and punished by the consul or other 
public functionary authorized thereto according to the laws of Great 
Britain. Justice shall be equitably and impartially administered 
on both sides."' 
Japanen This is the practice to-day, but it is worthy of 

Spies, 189^. remark that, as late as 1894, China retained the riglit of 
trying all Japanese offenders witliiii its territory. Articles VIII and 
XIII of the Japanese treaty of 1871 emi>owered the officials of each 
state to try the other's subjects for breaches of llio jteace. On the 
outbreak of hostilities between these two states in 1894, two Japanese, 
suspected of espionage, were on the request of the Chinese government 
arrested at Shanghai by the French authorities witliin whose settle- 
ment they had been found. As the United States liad charge of 
Japanese interests in China, they were handed over to the American 
consul of that port; against such protection, however, China protested. 
The Washington government telegraphed to its consul and ordered 
their surrender to the Chinese. The premises were acquiesced in by 
Tokyo, on the ground that under the circumstances, Chinese in 
Ja{>an would be similarly dealt with by the Japancs<e authorities,' 
Since the conclusion however, of the Shimonoscki peace treaty, Ja[>an 
lias likewise been accorded the right of consular jurisdiction over its 
subjects in China.* 
Tlw Law to Moreover, "so long as the laws of the two # 

be AdmlD- countries differ from each other there can be but 

•■*••**• one principle to guide judicial proeee<liiigs in mixed 
cases in China, namely, that the case is tried by the otticial of the 
defendant's nationality; the official of the plaintiff's nationality 
merely attending to watch the proceedings in the interests of 
justice. If the officer so attending be dissatisfied with the proceed- 
ings, it will be in his power to protest against them in detail. The 
law administered will be the law of the officer trying the case. 
This is" the meaning of the words /mi i'nng, indiaiting combined 

' AtL 17, Uritit>lilK5K;an. 24, Amcricait 1»5R; art 10, Swedish 11I0K, ARsiiut 
aChineecplRiDtitrtliv function of xuch n court appotre tobcHrbitml, lorliciit incaiiable 
of canscn^ntCi witliout hu Hovereiicn'i* autliority, to (lie excrcine of nlion juriwliction 
over tiim. In Ilw catw of a British defendant it leenis to cxercueito ordinary jiiru- 
diction, the proceedinnH being compulsory a)minirt him. — Hnll, ISK-lSfl, 

» Art. 10, British 1S.W; art. II, American 1N5H; art. 10, Swedish 1W8. 

» For. Rel., 181M, Ii5-12:, 327-37tl, 

• Art. 6, Japanese 18U5; nrtu. -ll-TJ, Japanexc lUiHl 
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action in judicial proceedings in Article XVI of the treaty of 
Tientsin, and this is the course to be respectively followed by the 
officers of either nationality."^ The officer so attending "shall be 
treated with the courtesy due to his position. .. .If be so desires, he 
shall have the right to present, to examine, and to cross-examine 
witnesses.'" 

From this general rule an exception occurs in the 
xcep B. ^^^^ ^j Koreans residing on agricultural lands within 
the mixed residence district on the Chinese side of the Sino-Xorean 
boundary. These " shall submit to the laws of China, and shall be 
amenable to the jurisdiction of the Chinese local ofiicials," and 
"all casesj whether civil or criminal, relating to such Korean subjects 
shall be heard and decided by the Chinese authorities in accordance 
with the laws of China, and in a just and equitable manner." 
A Japanese consular officer, or an official duly authorized by him, 
may freely attend the trial, and, in the hearing of important cases 
affecting the lives of persons, previous notice will !» given to such 
consular officei-s. "W^henever the latter finds that "a decision has 
been given in disregard of law, he shall have the right to apply 
to the Chinese authorities for a new trial to be conducted 
by officials specially selected, in order to assure justice of the 
decision." ^ 



1 Art. 3, sec. II, British 1^76. Cf. Art. 5, treatj (B), Japanese 1913 (infra, 
ftppendix B). 

2 Art. 4, American 1880. In sctioiu between ChinMe and Rnasiana in Outer 
Mongolia, the Chinese or Russian assessor "examinea the evidence preaented, 
demands security for 'revindication' and has recourse to the opinion of experts, if he 
considers such expert opinion nec^tisar; for the elucidation of the rights of the 
parties, etc." Only the latter, however, takes part in deciding and drafting tho 
judgment. — Art. 16, Sino-Busso-Monoglian 1915. 

1 Art. 4, Japanese 1B09. According; to the Manchester Guardian (Cbineee 
Supplement, April 18, 191fi), this provision is now in the opinion of the Japanese 
government overruled l)y the treatj of last year (art. 5, paragraph 2, treaty (B), 
appendix B, in/*^)* whereas the Chinese government holds that as the Korean settlers 
were granted leases of the land they now occupy on the distinct understanding that 
they should acknowledge Chinese jurisdiction, the new treaties are not applicable to 
tliem. As tar as I^al interpretation goes, Japan's construction appears to lack 
cogency, since the later treaties contain no stipulation expressly abrogating the fonner 
cngagemenL In fact, according to the published accounts of the negotiations 
leadii^ up to the signature of the new agreements, Japan seems to have confirmed 
the earlier arrangement in return for the grant of consular jurisdiction in the regions 
specifically dealt with by Hie treaties of 1915. <y. Art.5, paragraph 1, treaty (B), 
appendix B, infra. 
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VMM«:C(Mf Accordingly, foreign iubjects are amenable to their ^ 

MlarCsOTt*. own consular courts,' and the Chinese to their national 
iribanala. In Shanghai, an important trading centre, a novel 
Shaagbal system obtains, however, within the foreign settlements.' 
Mlx«d There in both the International and French settlement 

c««rt». a mixed court is established,' It is a Chinese tribunal 
and decides all suits and actions between Chinese who are 
resident within the settlements, as well as between Chinese and 
foreign residents in cases where Chinese are defendants.* The 
magistrate is incompetent to try capital and other grave offences, 
which remain within the jurisdiction of the district magistrate of 
Shanghai.' But a Chinese criminal escaping to the foreign settle^ 
ments can be summarily arrested by him, without either a warrant 
from the district magistrate or aid from tbe foreign municipal 
police.* If the cause to be tried concerns a foreigner, a consul or 
his deputy assessor may sit with him at the trial; otherwise he 
"shall adjudicate independently. . . .the consuls shall not interfere."^ 
Thia right of the magistrate has, however, not been consistently 
respect^ and, in 1905, a case of conflict of jurisdiction occurred. 
On remanding some Chinese prisoners arrested on charges of 
kidnapping, the British assessor directed the witnesses to be taken 
temporarily to a local philanthropic institution. The Chinese 
magistrate objected, and a BcuMe ensued between the Chinese and 
foreign municipal police. Tbe assessor's act was reprobated by the 
diplomatic body, and the Shanghai consuls upon whose resolutions 
the assessor had acted, were reminded that "by Article I of the Rules 
for tbe Mixed Court, it is the magistrate who is authorized to confine 
Chinese prisoners. These rules were adopted in 186U, by the foreign 
representatives at Peking and the Chinese government, to whom it 
belongs to modify them by common consent.'" 



> Tbe British and American Bnprpme court! in Slianithai ■» thr onlj trihiinala 
which he«r appealn from their respective concuUr courta. In the caw o( otlier 
oMioiu, tbe appellate juriMlietion ia reaerved to tlieir home or colonial tribunal*. 

' Accoiding to t)ie lateat quinqnennial cenaiu of October, 11115, the number* of 
Cbftwae and forelKHeri living within tbe foreign lettlementa of Sbaoghai are TS6,n96 
and 10, K4 mpectivpljr. 

• The regulationa in force in tbe latter'nttlement are, however, alightlj dlflerent. 
flaa tb« proviaional ralea dellning the reapective juriadictiona ol the miied courta of 
the International and French aettletneDta, 1902, in China, 1906 (SI), on Shanghai 
eoDaaUrjarMiction; HerUlet. II., S0t-60S; Hinckler, H9. 

« Art 1, 18«» KuleB.-Herlalet, II., MZ-Wt; Illnckk-y, MS-M7. 
>Art. 4. 

• Aft. 5. 
TArtt. 

• Fot. Rel., 1906, pt, 1, SM. 
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Finally, "foreigners who may be cliat^ed with any. offence, if 
represented by consuls on the spot, shall be dealt with by them as the 
treaties provide; " but the subjects of non-treaty powers TviU be tried 
and sentenced by the magistrate, " the finding being submitted for 
the taotai's approval, who will consult with some treaty power consul 
on the subject." ^ 

Joint lnvM> ■''^ regard to cases of confiscation or fines by the 

tigatlon of Chinese customs for breaches of revenue regulations, the 

Customs rules of 1868,' providing for joint investigation between 

Otrences: jj^^ (-ustoms authorities and foreign consuls apply. On 

^^_ ^ the seizure of a ship or goods, the inerehant concerned 

**■ **"■ will be notified and infonned of its confiscation unless 

he appeals through his consul within six days from delivery of notice.' 

At the joint investigation he will state his defence to his consul, who 

will cross-examine the customs officers for him.* If his consul 

dissents from the decision of the Chinese superintendent to confiscate 

the vessel or goods, he may appeal; in which case certified copies of 

the proceedings will be referred by the two officials to their superiors 

at Peking. If, however, hia consul concurs in the decision, he has no 

right to appeal, " and in no case will the release of ship or goods 

entitle him to claim indemnity for their seizure, whether they be 

released after the investigation at the custom house, or after the 

appeal to the high authorities of both nations at Peking." " 

In case of infractions which, according to treaties, 
are punishable by fines, the customs commissioner will 
report the matter to the superintendent and at the same time cause 
a complaint to be entered in the consular court. If the treaties or 
regulations in question have fixed a specific fine for the offence, the 
consul will on conviction enter judgment for that amount, unless the 
superintendent chooses to mitigate the sentence. Any differences of 
opinion between the two officials will similarly be referred to Peking. 
" The merchant shall not be put to an expense by delay, but he shall 
have no claim for compensation on account of hindrance in his busi- 



1 Art. 7. "The nnanimous agreement' of the ministers to uphold etrictl; the 
rule of the treaties, requiring that in mixed caeeB a Chinese defendant be tried by a 
Chinese judge, the foreign consul being restricted to assisting in bringing evidence 
before the magistrate and having no right to interfere as to his decision in the case, 
undoubtedly contributed much to the preservation and development of the jurisdiction 
of China in respect to the claims of foreigners. ' ' — Hinckley, 160. 

1 Hinckley, £37-240; Mayers, 230-332. 

» Art. 2. 

* An. 3. 

B Art. 4. Pending the result of the appeal, he will deposit a bond.— Art S. 
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ness, for loss of interest, or for demurrage."* If disputes should 
arise respecting the value of the vessel or goods, the valuation of the 
merchant will be accepted, and the custom house authorities may take 
over either at the stated price.' y^ 
I 12. EXTENT OP JUIUSDICTiON. 

Jurisdlctloa All questions in regard to rights, whether of 

Pgnooai. property or person, arising between alien subjects shall, 
as we have seen, be subject to the jurisdiction of their own authorities. 
Nationality is a wide term and, for our immediate purjxjse, needs to 
be defined. According to the practice of the United States, "so far 
as extraterritorial privileges nre involved, American nationality 
includes all persons, whatever their civil status, who owe allegiance to 
the United Slates, either as citizens by birth or by naturalization, or as 
native inhabitants of the insular possessions, or as seamen on 
American ships, or as assistants or guards in legations and consulates, 
or, to a limited extent, as employees of American citizens in Oriental 
countries." * On the other hand, the British jurisdiction extends over 
" British subjects, as herein defined, within tho limits of this Order," 
namely, within the dominions of China, as well as over "tlieprojK'rty 
and all personal or proprietery rights and liabilities within llie said 
limits of British subjects, whether such subjects are within the said 
limits or not," and " British ships with their boats, and the {>crson8 
and property on board thereof, or belonging thereto, being within 
the limits of this Order."^ In short, the extent of consular juris- 
diction is restricted to the nationals of treaty powers and their 
property. 

The jurisdiction being personal,' its extent is 
n Search, far-reaching. Not only does it comprehend tho pro- 
tection of the persons and property of the nationals of the state 
exorcising such righte and privileges within tho treaty ports, but it 
also includes their protection when they reside or travel in tho 
interior of China, or even when they enter the service of the 
territorial sovereign. A conse^jucnce of such protection is the 
implied immunity of their houses or vessels within the tn'nty porte 
from search or visitation by the territorial authorities. The con- 
ventions provide that, "if Chinese otfenders take refuge in the 
houses, or on board the vessels of British subjects at the open ports, 

»Artfl. 
1 Art 8. 
> Hincklej, 78. 

* Art. S, Unlet in Coancil for China, 1901. 

• (y. Koo, 20S.Zllj 21 Huvanl Law Kcvienr (1908), 437. citing 7 Opiiiiani of 
AttorDCjMJonenil, 49S. 
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they ahall not be harboured or concealed, but shall be delivered up, 
on due requisition by the Chinese autliorities, addressed to the 
British consul."* The "open ports" being specifically mentioned, 
it is possible that the houses of alien subjects in the interior " may 
be liable to invasion by the Chinese authorities."* This privilege, 
however, does not confer an absolute immunity, it may perhaps 
constitute a safeguard; for it cannot be intended that asylum should 
be afforded to persons who have violated the ordinary territorial law.' 
The exemption, so far as it goes, appears to be complete even in 
face of measures adopted by the territorial sovereign for his own 
defence. During the insurrection of 1913, the Chinese government 
proposed, inier alia, that the houses and vessels of foreigners should 
be subject to search, under warrants vised by a consul, should one 
be in the vicinity, so as to prevent any coltu-iion between the aliens 
and secessionists. The diplomatic body, however, declined the 
suggestion, on the ground that the representations "jeopardised the 
rights of foreigners as assured by treaty," but agreed that "any case in 
which a foreigner was accused of complicity with the rebels should 
be dealt with in accordance with treaty stipulations. " * 
Nationals In An alien may travel in the interior under a pass- 

the Interior, port. If, however, "he be without a passport, or if 
he commit any offence against the law, he shall he handed over to 
the nearest consul for punishment, but he must not be subjected to 
any ill-usage in excess of necessary restraint." ' This is the law, 
but ill practice it seems that the usual rule is for the offence to be 
brought to the attention of the offender's consul, who will take such 
action as is required by the cireiimstAnces.^ 



1 Art. 21, Britiah I85& See infra, | 94. 

■Hall, 143-144. Alihoiigli Art. 11,. Swedish 1908, refers to "houiea occupied by 
Swedish subjects in China or on board Swedish ships in Chinese water*," Hall's 
interpretation seems correct, since apart from the special case of missionaries, 
residence in the interior is not conceded to toreiKners in general. 

> Hall, 145. 

» Cliina, 1914, No. 1, 46. The other proposals were, that any war materials 
which might be discovered shontd be Hubmitled to the trial of a priie court, and that 
foreigners assisting the rebels in the dietricts inider martial law should be captured 
and punished, the trial and punishment to be in the hands of the Chinese alone 
should the capture be effectoii within tlic fighting zone. 

■Art. 9, British 1S58; art. S.French lSo8; art. I), Swedish 1908. "This rendered 
into plain language, means that tlie foreigner who commits a rape or mnrder a 
thousand miles from the sea-board is to be gentlj restrained, and remitted to • 
coQsul for trial, necessariljr at a remote point, where t4<stimony could hardly be 
obtained or ruled on."— Minister Reed to Secretary Caas, 18S9, in Sen, Ex. Docu- 
ments, No. 30, 38th Cong^ 1st sess., 382. 

* Jemigan, 227. 
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An alien may enter the son-ice of the territorial 
sovereign; nevertheless, for some purpoeca he remains 
Oovcranwat within the jurisdiction of his own authorities. On the 
one hand, he may not be civilly liable in the consular 
court for any acts done in his official capacity;' if, however, in the 
performance of his official duties he wounds or kills any one, he is 
criminally liable but may plead successfully the act of slate.* These 
questions arise frequently in respect of foreign employees of the 
Chinese customs service/ In such criminal cases, the accused is 
required by the customs regulations to resign his position and report 
to his consul; if he is acquitted, be may be reinstated with full pay 
from date of resignation.* On the other hand when the employment, 
though civil, is such that the persons engaged in it are placed under 
disciplinary rules, it is their employers who have jurisdiction in 
respect of breaches of those rules; and when the employment is military 
or naval, the necessary conditions of ser\'ice are such that persons 
entering it must be supposed to submit themselves voluntarily to the 
territorial authorities.' We will cite two instances. 

Oraeral Bur* In 1S62 General Burgevine, an American citizen, 

(tvlas. was appointed by the Chinese government in command 
of its army to suppress the Taiping rebellion. On his disobedience 
to orders from Peking, his employers communicated with bis 
minister and intimated that "Burgevine, being now a Chinese 
subject, and having offended against the law of the country, 
certainly ought to be arrested and punished in accordance with the 
law of China." He was expelled from the country on his desertion 
to the insurgents; in 186r> he returned and, on his recapture, the 
Chinese government refused to give him up. The American minister, 
Anson Burlingame, recommended that he should be almndoned to 
the Chinese authorities, which was approved; but the Washington 



1 Hinckley, 86, But tn Uwearlirrcaweof Aoinrtan r. FiUgray (Ch\n», 1864, So. ."t, 
31-M) and Ilari r. G'hiti/micA, L. R. 4 PHvy Cnnncil App. <t871-lS73), 430-157, it wax 
decidrd that tlie iletcnilant wm civilly liable. The lortner vu a ca*e ol vrixnm 
of gooiit by the ilelendnnt cnetnin* offirer, and the latter, ore ol lalM> rppTmenlation* 
■ lle|i«d to have been made to tlic prejudice ol l)ie mpondent by the appellant to 
their <«nimon eniployera. 

» C/. Ko... 103-19.-.; Norton-KjBhe, II., 44-46, 328-S29. 

*The total nuiDlier of lorviicn offlciatn employed in the Cliine*> Koverntnent 
Mrvioe wai rei?eiirly pfllimite<t at 3068, cnmpowd an lolloira :— Britons, 11(B; 
French, 1003; GpnnB[is,S33; RnMianii,463; Americans, 174; JapaneM, 307; Italiani. 
7S; Aiutriaii^ 7D: Belt;iHna, 171; other nationalities, 158.— Tlie East in th« WnI, 
October, 191S, 142. 

* (y. For. Rel., IS8I, 207; Hinckley, 86 87. 

■ Hall, lBMn2. 
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government added: — "This is to be understood to rest upon our 
voluntary consent upon the grounds of national honour, and not 
upon Cliineae right under treaty stipulations."^ 
Anglo-Chinese In 1863 Horatio N. Lay, the English inspector- 
Rotllla. general of the Chinese customs, waa despatched to Eng- 
land to pun^hase some vessels and guns for revenue protection purposes. 
He exceeded his powers and was subsequently dismissed. As the 
British minister, Sir Frederick Bruce, reported to his govern- 
ment, "in factj this flotilla ought to have been designed to carry 
out the revenue laws, and to assist in suppressing piracy. Less 
formidable and expensive vessels would have been sufflcient for 
these purposes, and they would have been at the same time, though 
in a subordinate degree, of much use in assisting military operations. 
Whereas, a purely war squadmn was provided, with officers who 
looked to actions d'eclal, and not to the disagreeable and prosaic 

task of stopping smugglers and robber-junks It is impossible, 

in my opinion, to maintain that Mr. Lay's dismissal is a capricious 
act on the part of the Chinese, or that tliey had not fair ground 
to complain of his conduct ... I do not admit that a man who serves 
the Chinese as an agent is entitled to exceed his authority, and 
if he does exceed it, he must do so at his own risk and take the 
consequences." The above was approved.' 

Chinese in -An alien may "employ Chinese "in any lawful 

Nationals' capacity" without any let or hindrance from the local 
Employ. authorities.' Accordingly, under the Mixed Court 
Rules of 18li9, if a Chinese defendant be in foreign employ, the 
magistrate will first communicate all particulars to the consul of his 
employer, the latter being bound not to attempt to screen or conceal 
them. " A consul or bis deputy may attend the hearing, but h© 
shall not interfere if no foreign interest is involved. The servants 
of non-trading consuls shall not be arrested unless with the sanction 
of their masters." ' The foregoing applies primarily to the foreign 
settlements at Shanghai; it appears, however, that the same practice 
is observed in other treaty ports. Thus at Cbinkiang, in 1900, two 
Chinese employees of an American merchant were arrested and 
punished by the local authorities. As no communication had been 
made to the American consul requesting their delivery, the action 

' Dipl. Corr,, 1866, pt II, 462. The rider does not seem to be convincing. For "Irom 
tlie prnctical point ol view, thia naa not a caee of honour but one of necessity ; hononr 
is not a sufficient ground upon whicli to l>ase tlie abandonment of a riKlit."— Koo, 
205. 

1 C'liina, 1864, No. 2, 36-34. 

» Art. 13, British 1858; art. 17, American 1858. 

* ArL 3. 
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wag characterised by the United States minister as "a proceeding 
flagrantly violating the pnictice in auch ca^es which has grown up 
under the treaties in all the treaty ports. "J/ 
I 13. UMTTATIONS OF JURISDICTK»I. 

The limitations of consular jurisdiction fall under two main 
heads: (a) Limitations arising from treaty relations, and (b) 
limitations arising from the principles of international law. In the 
fonner, the restrictions are expressed and are defined in the con- 
ventions; in the latter, they are implied from the nature of the 
circumstances and are well understood. 
Treaty Stlp> The limitations born of treaties are found generally in 

nladons: thecategory of customs regulations, the procedure for the 
joint investigation of tlieir contraventions having already been dealt 
Cutoitu Re> witli in a former section. For example, foreign merchant- 

■nlitloiu. men are not entitled to resort to other than the [lorts de- 
clared open to foreign trade: " they are not unlawfully to enter other 
porta in China or to carry on clandestine trade along the coast thereof. 
ATiy vessel violating tliis provision shall, with her cai^o, be subject to 
confiscation by the Chinese government," ' Should any foreign vessel 
be concerned in Hmuggling, "the goods, whatever their value or 
nature, alinll be subject to confiscation by the Chinese authorities," 
and the ship prohibited from further trading.' No abuse of flag is 
to be permitte<l, any infraction of which shall subject the vessel and 
cai^o to confiscation.* Foreign merchants may import merchandise 
and pay the duty thereon ; but if they attempt to defraud the revenue, 
" then the goods shall be subject to forfeiture and confiscation to the 
Chinese government."* In brief, "the Chinese authorities at each 
port shall adopt the means they may judge inoBt pro])er to prevent 
the revenue sufTering from fraud or smuggling."" 

The regulnlions also require the nuistcrs of foreign 

t AgaeM, ypgj^cig to obtain the necessary permits for loading or 
unloading, etc., under penalty of aju'cific finea. These fines, however, 

» VoT. H<>l. . 11>00, .•I94--IOJ. 

* Art. 47. Brilinli ItUS; nrt. 7. Froncli 1838; itrU A, ^ncilixli 1008. Art. 14 oF i1h- 
Aineririin 1858 k'"'!* fiirtlK-r iiml |irnviitfH tlint, in gticli eauat of cniiflarntinii *f wt-ll oa 
wlicTv Annrinm^ Iriidu in roiitrabHiicI kdoUh, tlioj "nlmll lie iiilijwt In ln' dcnlt «il!i 
by the Chine«> jtivt-rmni'iit, nillioiit Ix-iiix vntitleil lo iiny coiinU'Manit' nr proti-ctioii 
from tliat o( tl>« Unit«<t Staler. Anil tlio Unitoil 8tat>:-« will lako ineasnrvn to i>re\n'nt 
tlitir Sag (rom being alm«»i liy tlic aubjocte ol olbur nations as n cover fur tlio 
violation o[ tlio taws of the Knipire " 

* Art. 48, Britisb 1838; art. 12, Dutch 1863. 
*/n/™.»49. 

> Art. 21, American 1858; art. 24, Froncli 1858. 
■ Art. 40, Britit'li IS&8; art. 12, Diitcli 1863. 
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are not enforceable by the customs authorities ; proceedings for their 
execution must be had through the consular courts of the national- 
ities concerned. In 1862 the Agnts, an American bark, put into 
Ningpo. The duties on the goods having been paid, the master 
commenced to discharge his cargo after sunset, which was in 
contravention of tlie port regulations. The customs officers attempted 
to stop him, but were roundly abused. The portion which had 
already been lauded was seized, and the discharge of the remainder 
was banned until he had apologized and paid the fine of 3U0 
taels. The United States minister, Burlingame, protested: — "The 
undersigned does not deny the right of the Chinese government to 
enforce its revenue laws by the seizure and confiscation of that 
property which is found after the owner has violated the law, as when 
goods have been smuggled ; but he does deny the right of the Cliinese 
authorities to punish or fine citizens of the United States under any 
circumstances. That can only be done, according to Article XI 
of the treaty, by the Under States consul . . . , If, in landing the cargo, 
the captain violated the port regulations, then only ao much could be 
seized as was landed contrary to law; that which had not been landed 
was where it had a right legally to be." The premises were admitted 
by the Chinese government, when the necessary instructions were 
issued to the provincial anthorities.^ 

Territoriil For the purposes of revenue protection it is univer- 

Watera. gaily recognised tliat a state may adopt whatever measures 
it deems necessary within its territorial waters; it does not appear, 
however, that either theory or practice is unanimous as regards the 
extent of such waters." With one single exception Huch limits are 
not defined in any of the treaties concluded between China and other 
states.' The Mexican treaty of 1899 constitutes the exception, in 
Article XI of which the two contracting parties "agree upon con- 
sidering a distance of three marine leagues, measured from thelmeof 
low tide, as the limit of their territorial waters, foreverything relating 
to the vigilance and enforcement of the custom house i-egulations and 
the necessarj' measures for the prevention of smuggling."^ This 



1 DipL Corr., 1863, pt II. 845; Koo, 107-ll)a 

2 Of. Oppei.lieim, I., 255-261. 

' For example, art. 13 ot the American 1858 proviiies tliat, it Uniled Slalea 
merchantiDcn, ''while witliia tiie walcra over ivhich the Chinese ^vernnient 
exercises juriBdictJoti," be plniiderett by robbers or pirates, the Chinese autbdriites, 
on Receipt of information tliereoi, ehall apprehend and punish the Dialefactora 
according to law, etc. In the similar art W of tiie British 1858, the words employed 
are " wliile within Chinese waters." Cf. " dinu ilea parage* dipendant de la Chine" 
of art 34, French 18o& 

* Treaties, II., 1513. 
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omission is anfaiiunate, aud its awkwardness was demonstrated ia 
TiM Tatiu the cose of the TaUu ^faru, a Japanese vessel which was 

*■"•■ seized on February 5, 1908, within Chinese waters, but 

apparently outside of the three-mile limit, for attempting to smuggle 
war munitions to Chinese insurgents through one of the southern 
ports. China proposed to refer the matter to inleniatioual arbitra- 
tion, but Japan declined; finally the lattcr's demands were conceded, 
whereupon " Japan undertakes to co-operate in the task of preventing 
the smuggling of arms into China." * 
Cafedbcvu- The question at iaaue was whether such seizure was 

•*• permissible beyond the three-mile limit in order to pre- 

vent a violation of the revenue laws of the littoral states ;' to this ques- 
tion the settlement, it must be confessed, did not suggest a judicial 
solutiou. On the facts of the cose the settlement is open to doubt. 
Hall remarks on this point: — "No civilized country encourages 
offences against the laws of a foreign stat« when it sees that the 
laws are just and necessary; and the justict- and necessity of taking 
precautionary measures outside territorial waters, in order that 
infractions of revenue laws shall not occur upon the territory itself, ia 
in principle uncontested."^ In corroboration the former Hovering 
Acts of both Great Britain (1736-17S4) and the United States (1797- 
1807) may be cited. Sir Francis Piggott is even more explicit: — "An 
analysis of the Territorial Waters Act, 1878, and of the decisions in 
the Franeonia case* and in R. v. Caitningliam^ leads, as I lielieve, to 
the following conclusions . . . These waters do not exist without 
definite claim being made to them, but the right to make such cluim 
is recognized for all purposes, especially for the purposes of defensive 
legislation, other than that of preventing free navigation. AVhen 
they are so claimed, they are not limited to what in England is 
known as the ' three-mile limit,' but may extend to such distance as 
the state claiming them considers necess;iry for its self-defence, ao long 
as it exercises the right within the limits of reasonable necessity. 
The three-mile limit is the creation of ICngliah law, and ia not re- 
cognized Rn the universal limit of intoniational or any other law, 
though it is adopted in the North Sea Fishery Con vent ion. '"• 

As far as precedents go, there appeari^ to be no case parallel to the 
one under discussion. Carr v. FrncU Tivtea it- Co.'' svcms analogous. 



» Tlie London TiniL>a, M»r. H, 1908. 

• ty. 2 Am. J. Int. Lnw (Itt38j.391-.T97. 
1 Furviim JuriiUction, 214. 

• R. t. Kegn, 2 Ka. l\ |J3. 

• 28 L. J : M. C. a«. 

• Exturrilorimlitj, 12-13. 
^VtOi.h.C, 176-18B. 
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A British vessel having been seized by the Muscat authorities for an 
attempt at smuggHng, the Houseof Lords decided that, "assuming that 
the British government might have complained and demanded repar- 
ation if the British government had not concurred in what was done, I 
am unable to see how an English court can hold on general principles 
of international law only that the Sultan exceeded his own powers in 
stopping the transit of English munitions of war intended for Persia 
through his own territorial waters."^ Here the question at issue was 
one of jurisdiction; nevertheless, the same reasoning seems to apply. 
Apart from the legal arguments, the collateral circumstance that the 
smuggling was a notorious fact may well be considered; and the 
promise of co-operation on the part of Japan quoted above, seems to 
lend weight to this view. In addition, it may be noted that British 
consnlar jurisdiction extends to offences committed by a British 
subject on board a British or Chinese vessel "at a distance of not 
more than 100 miles from the coast of Chirui."^ From the premises 
the case is clearly one for adjudication by an international tribunal. 
Under Inter- The limitations born of international law are those 

national which arise from the nature of the grant of extraterritori- 
Law. ality. The grant being expressed in so many words, its 

scope is thereby restricted to that exient; and the concession being a 
delegation of jwwer, such powers alone as are surrendered by the 
grantor can be exercised by the grantee. No concession of sovereignty 
is intended; simply a modus vivendi between peoples of unlike laws 
and moral codes, ^ All those powers which have not been surrendered 
are retained by the territorial sovereign, to the exercise of which all 
persons within his territory, including the grantee's subjects, are 
bound to submit.* 

Unsurrender- Such delegated jurisdiction remains subject to the 

ed Powers, incidents of delegation; and "if there be doubt whether 
certain powers have or have not been conferred by the territorial 
sovereign, the doubt must be solved in his favour."* For the 
purpose of discussion the most obvious of such unsurrendered powers 
arc those pertaining to the adoption of measures providing for 
the safety of the territory as well as the maintenance of peace and 
order therein. " In China . . . foreign powers have an extraterritor- 
ial jurisdiction, conferred by treaty. This jurisdiction is in no wise 
arbitrary but limited by laws, and is not preventive, but punitory."^ 

> Per Lorii Jiistira Liiidley, at 186, ibid. 

' Art 80, 1901 Order in Council. 

» Hair, 178. 

« Pigeott, 8. 

» Hall, 135; Koo, 212-223. 

• Secretary Bayard to Minister Dcoby, in For. Eel., 1885, 160. 
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The right of the territorial government to make rules and 
regulations affecting all matters within its sovereignty cannot be 
denied, although the treaty states may protest against thorn if they 
contravene the stipulations of any treaties or conventions, or suggest 
their withdrawal or modification if they appear burdensome.* 
Accordingly, the British minister in China is empowered to enact 
regulations, liaving the force of law, inter alia, so as to "secure the 
ol»er^'ance of any treaty for the time being in force relating to any 
place or of any native law or custom, whetlier relating to trade, 
commerce, revenue, or any other matter." - 

Police and It is an admitted principle of international law that 

Sanitation, "motives of self- preservation, sufficiently grave and urgent, 
warrant a nation in overstepping the usual limits of its rights, and in 
taking exceptional measures for its security."^ Therefore, matters 
of police legislation and sanitary regulation reside with the territorial 
sovereign. This is illustrated in a parallel case in Japan, the language 
Japanese there employed being especially applicable liere. In 

Hunting; 1873, the Japanese government attempted to enforce it" 
RegrDlationa. limiting regulations upon all persons within its territory. 
As this happened before the abolition of extraterritorial rights in that 
country, some doublw were entertained as to their applicability to for- 
eigners. The United States minister upheld the legislation, as "iIuto 
is nothing in (ho 'hunting regulations' that I can discover which can 
be construed to deny to American citizens the right to bt> tried for 
any hreaclios thereof before the American consular courts, and to be 
punished, upon conviction, according to American law. The penal- 
ties prescriljcd by the regulations van only be held to apply to 
Japanese subjects, while the prohibitions therein are obligatory upon 
all. This seems to mo to be their intent, and, so I understand, they 
have been uniformly administered." The premises were approved by 
the Wiishiugton government as follows: — " The right of the authori- 
triea of Japan to enact and promulgate lawn for the government, 
security, and good order of its own people cannot, of course, be 
questioned for a moment, and of the clmnictcr and efficiency of these 
laws that government must he the sole judge,,.. Ho long as these 
(extraterritorial) privileges are recogni?;ed and respected by the 
government of Japan, there am be no cause of complaint on the part 
of this government, in relation to the promulgation of any municipal 
law or regulation which the legislative authority of that country may 
deem necessary to its public interest and welfare."* 

ir/. Minister Dpiiby u> .Secretary FvnrUi, in For. Rcl., ISfiO, 23fl. 

• Art. 15.5, IWM Order In CminciL— H.-rWlet, II., «M. 

*IIaII, 249. Cf. Moore. HI., || £54-255. In Marcb, 1NT8, a utriKt in I\-kitlK 
was clowd to public Uiomufilifare.— For. KcL, 1680, 177. 

• For. Rt'L, 1874, 653-W8. 
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_ y When an alien commits a flagrant breach of the 

peace, the territorial sovereign has therefore a right to 
arrest* and deport hira. To hold otherwise is to deprive the 
territorial sovereign of a self-defensive weapon which in some 
circumstances may be of the highest value, and which he may need 
against the very state which also possesses it. "Were the foreign 
state to hold it to the exclusion of the territorial authorities, the latter 
might have to stand powerless in the face of intrigues directed against 
their existence under the sanction of the foreign government itself. 
It is impossible that such a state of things can have been contemplat- 
ed on both sides; and it cannot therefore be held that Eastern stales 
have in this respect abdicated their sovereign rights,'" ^ On the one 
hand the European state has unlimited power of deportation over its 
own subjects; on the other, the territorial government retains 
concurrent power of expulsion for due cause. It is usual in such a 
case, however, for the offender's minister to be first commimicated 
with before the sentence of explosion will be enforced, so that an 
inquiry may be made and rebutting evidence brought forward. 
Subjects of The grant being expressed to the use of the grantee's 

Noii*treaty subjects, it follows that the subjects of non-treaty powers 
State*. remain within the jurisdiction of the territorial sovereign. 
From whichever point of view the subject is envisaged, — whether it be 
the personal character of consular judisdiction or the territorial 
sovereign's undelegated powers, — the same result is attained. On the 
grounds of policy the territorial sovereign may concede extraterritorial 
privileges to a treaty state, and to that extent exempt its subjects from 
his jurisdiction ; but failing such a grant, all foreigners are amenable 
to his laws, and the subjects of a state which enjoys no such conces- 
sion are bound by his laws, so long as they come and remain within 
the sphere of their operation. 

In 1909 China insisted, as heretofore, upon its exercise of jurisdic- 
tion over the nationals of non-treaty states. The matter being in 
respect of the issuance of passports for the purpose of travelling in 
the interior, the Chinese government intimated in its circular note to 
the foreign representatives, that " when the application (of such 
aliens) is made through the consul of another country, the same form 
of passport will be issued, on verification of which the local officials 
will give protection and will treat the holders just as they treat their 
own people. " Upon reference of the question by the United States 
minister to his principals, the latter expressed their concurrence as 
follows: — "The contention of the Chinese government that the 
treaty powers have no jurisdiction over citizens of non-treaty nations, 

* Provided no "ill-usafie ia excess of necessary restraint" ia employed. 
> Hall, 178-180. 
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judged by tlio well-established rules of international law, would seem 
to be vaiid, and the contention put forth by some of the treaty powera 
that 'extraterritoriality ia a natural right ' would seein to be groundless 
and supported by no recognised authority on international liiw, at 
least in so far as can be ascertained. Tlie view taken by the Chinese 
government in this matter has on previous occasions been approved 
by the department." ^ In the following year, China attempted 
MontsBogrlii to exercise its jurisdiction over a Montenegrin subject in 
Subject. Harbin. Russia, with whom had been entrusted the care 
of Montenegrin interests, protested and, together with France, regarded 
it as " an important departure from established usage." She 
communicated with the United States and proposed the adoption of 
concerted action among the treaty powers vU-tt-vis the Cliinese circular 
of the previous year. The suggestion was declined, and the Washing- 
ton government observed as follows: — "The position uniformly 
taken by the Federal government has been that, by consenting to lend 
its good offices in behalf of subjects of other nations (e. g. Swiss 
subjects), it could not assume to assimilate such subject^ to citizens 
of the United States and to invest them with extraterritorial rights 
which they did not enjoy as subjects of the country of their allpgiance. 
Moreover, the Supreme Court of the United States has held that the 
question of the jurisdiction of American consular courts in the Uriont 
depends not merely upon international law and the provisions of the 
treaties, but also upon the statutory law of the United States which 
plainly provides for the exercise of such jurisdiction in criminal cases 
over American citizens only. In civil cases also, while the statute is 
not so clear, the law otticers of the Department of State arc of the 
opinion that the jurisdiction is doubtful."" A similar attitude appears 
to be also maintained by the British government. The circular 
instructions of May, 1864, of the British minister to his consuls, 
accordingly contains the following: — "Her Majesty's eovemraent has 
not empowered her agents in China to accept any such jurisdiction 
over foreignersor Chinese, and it is not expedient or politic to advance 
any such claim. The subjects of other nations . , . mu^t bo dealt 
with exclusively by tlieir national consuls, if they arc subjects of 
treaty powers; and iftheyaro subjects of non-treaty powers, it is for the 
Chinese government to devise a means of making them obey the taw."* 
Finally, it may be noted that in virtue of the 
unsurrendered powers residing with the territorial 
flovereigD, an alien may acquire a domicile in China for tcstiunentary 
or othor purposes. Thus it was decided l>y the United States Court for 

1 For. Eel., 1909, 68-70. 

■ For. ReL, 1910, 839. 

*INpl.Corr., 1864^ PL 111,380; Koo, 20S-»1. 



dbyGoogIc 



( 62 ) 

Chinain In re Allen' 8 Will (Sh&Tighai, 1907)*aa well aa by the Supreme 
Judicial Court of Maine in Mather v. Cunningham (1909),' which 
dissented from and, in effect, overruled the earlier Enghsh authority. 
In re Ihotal'e TVusta (1883).^ As has been well said, "where the 
requisite factum and animus are shown to exist, there is no valid 
reason why an Englishman or an American should not bo held to 
acquire a domicile in China. In respect of all matters which private 
international law refers to the law of domicile he would be governed 
by the Chinese law, the law of the territorial sovereign. The law to 
which he would be subject would be none the less the law of China 
because it provides that persons of English or American nationality 
shall be governed by such laws as their respective countries may enact 
to govern their nationals in China. The legislative power of China 
extends to all persons and things within the territorial limits of the 
Empire; the British Parliament in legislating for British nationals in 
China acts merely under a delegation of authority. Such laws are 
operative within the territory of China only because China recognizes 
them as part of the law of tlie land. The Chinese law subjects certain 
persons owing allegiance to a foreign government to rules of law 
which may differ from those that are applied to persona of Chinese 
nationality, just as the commercial law subjects certain transactions, 
having their origin in foreign countries, to rules of law which may 
differ from those that are applied to transactions taking place in the 
forum. Nor is this principle affected by the cireumstjince that this law 
is administered by officials appohited by a foreign government."* In 
questions of realty the lez loci rei sitae is paramount,' and an alien 
possessed of landed property in China is, ipso facto, clothed with the 
attributes and incidents of a Chinese domicile." 



1 1 Am. J. Iiil. Law (1907), I029-1039. -^ 

» 4 Am. J. Int. Law (1910), 446-463. 

* L. B. 23 Chn. D. (1883), 532-642. 

4 Prof. Cliarles H. Hubericli, in 24 Law Q. Rev. (lOOS), 448. The above was 
quoteii witli approval by the court in Mather r. Ctinninghnm. 
6 See infra, { 72. 

* In tha cases of the Drr^'mger, the Liatzovi and the Koerber, decided before the 
British Supreme Court for E^pt ia March-July, 1915, Toolal'r Tnitlt woa however 
folfowed; but in tiie later case of the Eumaeui (The Timea. Nov, 23, 1915), decided 
before the London Prize Court, Sir Samuel Evans refrained from pronouncing any 
opinion on tiie subject. "It ia to be re^rretted tliat the Alexandria Court followed 
the older English decisions, in preference to the views of Sir Francis Piggott, 
Westlake, and Hall, and the American crsbk of -illtn't Will and Malherv. Cunmngham. 
To quote from the opinion of Mr. .fustice Spear in the latter case: — 'The whole trend 
of modern authority ia In opposition to the dictum advanced in Tootal'e TrutU. In 
this enlightened ai;e the doctrine of immiscibility cannot he accorded such weight as 
to eatabliah a legal presumption gainst all other evidence tending to prove animut. 
Since the dictum of immiscibility was first declared tlie world baa experienced a 
revolution touching the national, commercial, and trade relations between the 
nations of the East and those of tlie West.'"— Huberich, in 31 Law Q. Rev. (1815), 
450. In view of the application of lex loci, here aa elsewhere, it seems difficult to 
recoucile the English decisions with well'eetablistaed principles of property law. 
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i 14. ALIEN POST-CVnCBS. 

Under the (ogis of extraterritoriality there has grown up, 
in some twenty-five of the opeu porta, a practice for some of the 
gracteeB to establish their own post-ofRces therein. The anomaly is 
without legal jnstificatioii, and in none of the conventions is there a 
provision therefor. "Tiicy are not estahlished with the consent o( 
China, but in spite of her . . . Their establishment materially inter- 
feres with and embarrasses the development of the Cliinese postal 
Ber\'ice, and is an interference with Chinese sovereignty. The 
foreign post-offices are being established principally for political 
reasons, either in view of their future designs upon the Empire, to 
strengthen their own footing, or because jealous of that of others. . . . 
They will not be profitable, and I cannot find any good reason for 
their establishment by the United States. At Shanghai, where the 
foreign mail routes centre, they are important, especially in taking 
charge of and starting the mails homeward, particularly since China 
is not a member of the International Postal Union." ^ With the 
entry of China into the Universal Postal Union since March 1, 1914,' 
there can be now no valid reason for the further existence of alien 
institutions in this country. By admitting a new member the co- 
signatories as well as co-accessoriea have recognised the efficiency of its 
system, and it is therefore much to be hoped that the irregularity will 
ere long be remedied. 

I 15. ABOinON OP JURISDICTION. 

DaBdcndea As a system extraterritoriality is artificial, and being 

of System: a modiia viveiidi, it has its drawbacks. Its jurisdiction 

is personal, and so falls short of success when it is invoked to comjwse 

differences between mixed peoples.' A Chinese may enter a suit 

* MiiiifrtfT ConiitT to Secrelarj Hay, in For. Rcl., 1902, 225. Thin waa in ivply 
to the inquiry wliethcr or not the WuhinKton Rovcniiiipnt xboulil follnw the unit of 
Prancp, Gerniaii;, QrCHt Britain, Japan, ami Itnsaia in rheir pi<ta1>1iM!inient uf poet- 
offloee; couBiKiupntljr, the onlj American pOHt-oHlcc in China ia At Shanirliai. 

* Tlie operation, liowcrer, of the regulAtiona of tlie Koine ront-entiun bej-m on 
September I, when China also ailhered to the I'arrel Poat Con%'cntion. The question 
of ontry waa broached aa far buclt aa ISBS, when the presrnt puetal aystem wu 
iiuoRuratetl. 8iuce tlien postal agreements have Iieen concluded witli various Union 
■dminialratiuna — e. g. Germany, Grvat Britain, Japan, Kuasia, I'tr.; and China has 
■bo att«nile<) UiD two poaUl oanKressea at WaalilnKton, 1697. and Rome, 1906. (/ 
R«port of the Ministry of Coinniunicationa on thi> Working of tlie Cliiueso Post 
Offio* lor 19M (tjlianghai, 1U15}, 2; ibid.. 1913, 3. 

■ "In its aiimluiatration of jiiatice the i^eteni fails from two caoaes '■ first, from tha 
fact that jtutioe ia administered by consular not judicial offli-ials ; secondly, from tbs 
inherent limitations of tlie extraterritorial court baviug merely personal jurisdiction.' ' 
—A. M. Utter, in 19 Law Q. Kev. (1003), 317. 
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No Counter- against a foreigner in the latter '9 national court, or vice 
claim versa, but the latter ia entitled to no relief if be counter- 

claims against tiie plaintiff. The disability may entail hardships and 
inconveniences; but, aa was decided in The Imperial Japanese Govcm- 
ment v. The Peninsular and Oriental Company^ it is a necessary 
result of the immunity from process in the local courts, "It is the 
price ^r which they (Britons) must pay for this immunity ... A 
British subject cannot claim the advantage of being amenable 
exclusively to hjs own consular court, and at the same time object to 
the limited jurisdiction which alone it possesses. If the respondents' 
contention be well founded, it must apply equally where a British 
subject brings an action in a Japanese or Chinese court in respect of 
a claim against a Japanese or Chinese subject. The Japanese or 
Chinese court would be entitled to allow a counterclaim to be made 
against a British subject, and to require security to be given to satisfy 
the counterclaim. . . . The effect would be to deny the British subject 
any redress in that local court except upon the terms of his submit- 
ting to its arbitrament of a dispute which under the treaty was 
reserved exclusively for the determination of the British consular 
court." ' 

Uncertainty ^^ theory a Chinese may always have bis redress 

of Punlsn- against an alien in his consular court; in practice, how- 
ment. ever, there are many difficulties in the way of languages, 

differences in court procedure, the disparity of punishments in the 
two systems and the complexities of Western law. Then there is 
the practice in most consular courts the British and the United States 
Supreme Courts in Shanghai excepted for the prisoners charged with 
grave offences to be sent home for final trial and punishment.* In 
such cases the sequel is generally unknown to the Chinese directly 
interested, especially as there are no genera! extradition treaties 
between China and other states,* and the belief becomes inevitable 
that such criminals have escaped unpunished. This practice should 
be abandoned. It does injustice to both sides: it damages the good 
name of the foreign country, and robs the Chinese of the satisfaction 
of knowing that due punishment has been iofficted on the guilty. 
Disparity ol The dissimilarity of penalties between the Eastern 

Penalties, and Western codes has its obvious weaknesses, inasmuch 

> 1895 A. C, 644-6S0. 
a /61U, 657. 

* For example, a French appeal will be heard in Saigon (French Indo-Chlna), 
whereas a Oerinan appeal muEt go all the way to Berlin. For practical purposes the 
United States Court for China ia supreme, although in a limited number of caaee the 
appeal will be heard in California. 

* See infra, |(U, for special extradition. 
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as for the same offence the tribunals administering the two laws may 
each pronounce unequal sentences. If a Chinese ofiFends against the 
law, he is severely dealt with in accordance with the law of the land ; 
but a foreign offender is tried by a different code, which is more lenient 
in its provisions, and receives far less punishment from the conse- 
quences of his misdeeds. Thus accidental homicide is excusable in 
Western law ; ' in Chinese taw the accused may not be imputable, but is 
nevertheless made to compensate the deceased's family. In 1909, a 
D« Mmll Chinese priest was accidentally shot by De Menil, an 
C»9*. American travelling in Yunnan. The latter was tried, 

but acquitted by the United States Court for China. The matter 
was carried to Washington, where the Chinese minister was instructed 
to secure some compensation for the priest's dependents. The claim 
was not entertained: — "In the first place, this government cannot be 
held responsible in damages to the relatives of the unfortunate 
lama for the act of a private citizen travelling in China. In the 
second place, there is no way under the laws of the United States 
whereby this government can compel a private citizen to fulfil a 

? remise (of indemnification) to the subjects of a foreign nation." 
he Department of State, however, recommended that De Menil 
might be sued civilly for damages baaed on negligence, "if in the 
opinion of the family of the deceased, and they are so advised by 
counsel, death was due to the negligence of the defendant, and U" 
the defendant can be located within the jurisdiction of the United 
States Court for China, or some other court of competent juris* 
diction."' 

Again, in the former system, criminal carelessness may not be 
punishable unless it results in an injury to the person of another, as 
any injury involving damage to property is civilly actionable: but in 
the Shanghai foreign settlements, Chinese are convicted and sentenced 
to imprisonment by the mixed courts for carelessness resulting in 
damage to the property of aliens. "It is unjust and oppressive 
that Chinese should be subjected to a higher responsibility than the 

1 Rfg. r. Bruce, 2 Cox. 262; CUnry k. Bootk, L. R. (ISftt) 1 Q. B. 465. 

* "Beiitb&m long ago pointed out that the tMilAtice in aach cum ODfibt to incline 
in favotir of him who suOere the injur; rather tlian in Invonr of him who commit* 
it, and the adoption of satislactorj remedies such ab ttie penal remedy aflbrileil bj 
the Chine«e mle referred to marks • distinct feature of motern law reform, aa it is 
recognised that laws ar« very imperfect upon this point. "—Rice, in 42 Am. L, Rev. 
(1908), 882. 

> For. Rel., 1900, 65-61 Bat in the earlier caae of IIo Choj-jeen, a victim of 
■nme American sailors, the ann) of 1.600 dol*. goI<l was paid at the sugKestioo of the 
Unile«l States minister, who shared the opinion of tlie court of Inquiry that, "if 
possible, a reasonable indemnity ahonld be paid to the Chinem goTemmeDl for tbr 
benefit ot the family of t)te deceaaed."~For. Rel., IOCS, 112-117. 
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foreigners who live side by side with them on the same spot."^ Thia 
state of things is anything but satisfactory. It often produces 
friction between the foreign and the local officials, and is a constant 
source of complaint among the Chinese." 
Promlie of That consular jurisdiction is admittedly a makeshift 

Abolition, arrangement is plain from the language of the conven- 
tions themselves. Originally designed to meet the needs of small 
communities, it is no longer adequate for the requirements of the day. 
Precedent Accordingly it is provided that, "China having expressed 

Conditions. ^ stron;; desire to reform her judicial system and to bring 
it into accord with that of Western nations, Great Britain agrees to 
give every assistance to such reform, and she will also be prepared to 
relinquish her extraterritorial rights when she is satisfied that the 
state of Chinese laws, the arrangement for their administration, and 
other considerations warrant her in so doing,"^ 

The promise to relinquish is explicit; so are the precedent 
conditions for its performance. The words "and other considerations" 
may or may not be construed liberally by the treaty st^ites,* the 
Implied interpretation of which depending upon the nature of the 

Conditions, political interests involved," The consent is admirable; 
it might have been perfect if it had been coupled with either a proba- 
PrcdMtlonary tionary time-limit clause or an honourclause, or both. To 

Tlme-Llmlt. stipulate that within a definite period of, say, five or even 
ten years, if China shall satisfactorily reform her judiciary in harmony 
with the Western systems, all extraterritorial rights therein will be 
withdrawn or surrendered, would provide a strong incentive to a 
people who are doing their utmost to put their house in order. The 
efficacy of this provision is amply demonstrated in the opium suppres- 
sion question. According to the Anglo-Chinese understanding of 
1907, the import of Indian opium was to cease altogether in ten years, 
if at the end of the period the Chinese suppression had been 
completely accomplished; this decennial period to be revisable on the 
expiration of the first three years. In 1911, in recognition of China's 
success, the agreement was modified under which the Indian import 
could cease in less than seven years, on condition that the Chinese 



1 Rice, op. cit., 896. 

3 CJ. Dr. Wu Ting-fnng, address before the New York Stales Bar Asaociation, in 
36Am. L. Rev. (1901), 363. 

» Art, 12, BritiBh 1902. Cf. ArU 16, American 1B03; art. 11, Japaneae 1903; art, 
10, Sweitiah 1908; art. 3, Japanese 1915— in/ra, appendix B, treaty(B) ; as well as art. 
16, Portuguese unratiBeU 1001. 

* Thus Sweden will be prepared so to do "as soon as all other treaty powers have 
agreed to relinquish tlieir ezt rater rilorial rights. "—Art. 10, Swedish 1908. 

' See Bupra, 34, Cor the arbitration of extraterritorial questions. 
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suppression waa continued. In 1913, this import was finally i^topped.* 
In addition the stipulation might provide for either an eztansioii of 
the mixed court system in all treaty ports, or the establishment of 
mixed tribunals after the Egyptian pattern, the same to undergo a 
probationary period of so many years." 

Matter of But a still more powerful inspiration is the honour 

Honour. clause which binds the treaty states to rely implicitly on 
the loyalty of the Chinese people to perform their part of the contract. 
For China, " so to speak, would be on its honour, and the whole force 
of Chinese tliought and teaching would then be enlisted in the 
foreigner's favour through its maxim regarding tenderly treating the 
stranger from afar. Such a change of principle in the making of 
treaties would widen and not restrict the field for both merchant and 
missionary, would do away with irritating privileges and place native 
and foreigner on the same footing, would remove the sting of humili- 
ation and put the government of China on the same plane as other 
governments .... Restore jurisdiction (to the Chinese), and the 
feeling of the responsibility to protect as well as the appreciation of 
(foreign) intercourse will at once move up to a higher plane."* 

For all the appearance of the conventions one may, perliiips, read 
such provisions into "and other considerations." The gowl will of 
the negotiators stands revealed in their intention to surrender such 
rights of extraterritoriality, and it is therefore reasonable to infer 
that thereby they are resolved to afford China every encouragement 
in the consummation of its reforms.* 



1 See itipm, ]9. 

» ff. E«mM.a78; Tclion, 138. 

* dart, 143-146. 

* 'Tlio new rfjime hw introduced cl)Rni{en in the jtidiciHl ityslcm, ftnil tliere hai 
been mmv: improvement in the ii<lministration of jiiifticc .... Tlie first triiil bj jiiry 
in the annals i>[ China took place on Mar. 23, 1912."— SUIesman's Year Book, 
191S, 792. Tliere are at preiH-nt [our kinil^ot courts: (1) Ta U Ynan, nr Sii|itcnie 
Coart of Appeal at Pekiiitc. wliidi is iliviilei) into civil ami criniiiinl conrL* wiih a 
bench ol five juJ)ies. (2) Kao T«nf[ SMn P'an Tinn, or Provincial Hinh Conrt* in 
each of (lie provincial cHpitals, which decide important civil and mjlitur^r cadi's aoil 
hear appeals from district coiirta. (3) District Court?, which deal nilli ordinary 
cases, civil and criminal, and iiear appeals from the courts of flrvt Jnstiince. (4) 
Courta of Fint Instance, one in eacli hiitn or district, and presided over hj a stnKle 
tnagiMtralc I've the "Kebirth of a Nation" e<litinii nl Tlie China Pics* <:ihunghni}, 
Oct. 26, 1S13, for a review of tlie latest judicial rvformi. 
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CHAPTER IV 
CONCESSIONS AND SETTLEMENTS 

|t6. DEFINITION. 

"The treaty of perpetual peace and friendship provides for 
British subjects and their families residing at the cities and towns of 
Canton, Foochow, Amoy, Ningpo and Shanghai without molestation 
or restraint,' It is accordingly determined, that ground and houses — 
the rent or price of which is to be fairly and equitably arranged for, 
according to the rates prevailing amongst the people, without exaction 
on either side — shall be set apart by the local officers, in communica- 
tion with the consul,"' This article is the origin of present 
concessions and settlements. 

Four lands. The places agreed upon for international trade and 

residence are of four different kinds : (1) A concession, or piece of 
ground conveyed by deed of grant in perpetuity to a lessee state for 
the residence of its nationals, the same to be administered by it, 
''saving the sovereign rights of the Emperor of China,"* (2) A 
settlement, or situ selected for the residence of all foreigners, within 
which they may organise themselves into a municipality for certain 
purposes and be governed by their elected representatives.* (3) A 

1 Art. 2, Sritiah 1S42. 

■ Art. 7, British aiipplementary 1843. It ia further stipulated that the consul 
will report aniiuallj to the local authorities, for the information of the higher 
officers, the number of Buch houses, built or rented ; ench number, however, is not to be 
limited, "seeing that it will be greater or less acconling to the resort of merchants." 

* Eaniea, 514. Concessions, as above deBned and dating from I8S9-1S01, exist 
Bt Canton, Chinkiang, Hankow, Eiukiang, Newchwang, Tieiitain, etc. The number 
of conceaaions at s port varies nitli the importauce of the locality from one to six. 
Tientsin, however, has as many as thirteen : British, British extension, British extra- 
mural extension, French, French extetisioti, German, German extension, Japanese, 
Japanese extension, Auatro-Hnngarian, Italian, Russian, and Belgian. That of tlio 
United Sutes, granted in 1861, was immediately abandoned and, in 1902, added 
to the British concession.— Morse, Trade, 210. 

* E.g. Shangliai. Originally there were three settlements. In 1862, the French 
withdrew from tbe triumvirate arrangement and designated tlieir area aB a 
"concession" under their exclusive control; the British and American were meiged 
under one administration, and are now known as the International Settlement- 
Morse, 346-3&5. The definition of "concession" and "settlement" in the text is, 
as a rule, not strictly observed, and tiie two expressions are often used interchange- 
ably. 

( 68 ) 
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Tolantary settlemeat, or one in a port apontaneously opened by China 
itself fbr the residence of aliens, of which the control of municipal 
administratioQ and police remain vested in the local authorities.^ 
(4) A settlement by sufforance,^ or one within which the residents 
hare acquired, without any formal agreement on the part of the 
territorial sovereign, the tacit right to govern themselves as a, 
municipality.' 

I 17. LBGAL STATUS. 

The legal status of these areas may be examined from two stand- 
points: Wliat are the powers exercisable by foreign municipalities, 
and what is the nature of such jurisdiction?* Properly speaking, the 
two may be grouped under one heading, but for the sake of clearness 
they may perhaps be treated separately. 

E^nt ol The act of marking out a piece of ground for 

ForcTj^ international residence being designed with the view of 
MsBldpa- furthering the aliens' desire to do trade in China, the 
"*T" authority of their municipality ia circumscribed. To 

the foreigners the site is privileged, within which they may govern 
themselves as they deem best for the promotion of their common 
objects. But the grant only exempts aliens dwelling therein from the 
personal j urisdiction of the territorial sovereign ; otherwise the latter's 
prerogatives are reserved. In the words of the Peking foreign repre- 
sentatives' instructions, August G, 1863, to the ratepayers of the 
Shanghai settlements, the powers and limitations of the municipality 
are defined as follows: — 



^ K.ff. Vochow, Santuao, ClianKslia, etc. "Foreignera reeiiUnit in tliia op^ii port 
(ChanfEslia) are to otwerve the municipal anil police reipilatloiis on llie same (ootiiiit 
M Cliineae renidentu, and tliey arv not to be entitled lo efltabliili a miinicipalitj and 
police ottlieir own within ttiu limits of t)iia tivntj port, except with the conaeut 
of the Chinese aiitharitie>i. "—Art. 10. Japanese 1003. 

' The tcrma "vo untar; lettleinent" and "wttleinent b; suffurance" ani 
arbitrarj, aa tliej arp generally referred to in conjunclion with the others u 
" interna lion al aettlcment«." 

' E.g. Cheloo, where "they hare aneaKd tliemaelvea and haw expondeil tlieir 
■ieeaameiits thronjch a lieadlen cnniraittc*, but have no otticial atatua as a tetf- 
lovernlng adiniiiiairative body."— Morae, Trade, 222. 

* In the caae of a municipality in a conccaaion, the eoiisnl ul t)ie leasee state 
coni'onea ami propidM over the land-renters' annnat ineetinn (or tlie election of 
ofllcera; in otlier respects it resembli'H its connterjiart In a •ettlement. For the land 
resnlationa of the Britiah conceaaiona at Shameen (Canton), IMS; Hankuw, 11103. 
1000; Kinhiang, 1002-1&06, etc., see 101 Slate Papers, 123131; M Commercial 
Treaties, 311.330; 210-210. 330-331 nspecUvelj. 
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1. That whatever 'territorial authority is established shall be 
derived directly from the Chinese government, through the 
ratepayers' ministers. 

2. That such shall not extend beyond simple municipal matters, 
roads, police, and taxes for municipal objects. 

3. That the Chinese not actually in foreign employ, shall be 
wholly under the control of Chinese officers, as much as in 
the Chinese city. 

4. Tliat each consul sliall have the government and control of 
his own people, as now: the municipal authority simply 
arresting offenders against tlie public peace, handing them 
over, and prosecuting them before their respective authori- 
ties, Chinese, and others, as the_ca3e may be. 

5. That there sliall be a Cliinese element in the municipal 
system, to whom reference shall be made, and assent obtained 
to any measure affecting the Chinese residents.^ 

Nature of The powers exercisable by the municipality are 

Jurisdiction, therefore personal, not territorial. They are limited to 
"simple municipal matters, roads, police, and taxes for municipal 
objects." The settlement does not represent a transfer of the land 
included therein to the government of the state for the accommodation 
of whose subjects it is set apart by China. The land encompassed in 
the delegation remains Chinese territory, subject to China's sovereign 
rights.^ The legal position of the foreigners residing within it is the' 
same as that of those residing without it, and foreign holders of real 
property therein are similarly required to pay a land tax to the 
Cliinese government.^ The provision, however, respecting the 
Chinese element is not strictly acted upon, although three Chinese 
delegates are elected annually by the Chinese commercial bodies. 
These do not represent them on the municipal council, but act as 
authorized persons who may be consulted by that body in affairs 
concerning their fellow nationals,* This is a continual grievance 
with the preponderant Chinese community, when it is remembered that 



1 Chini., 1864, No. 3, 146. 

1 Art. 28 oi the Shanghai Land KegnlationB (1 866-1869)— the charter of foreign 
mon iei pal i ties — provides that amend men ts to and doubts respecting the interpreta- 
tion of those regulations "mtist be consulted upon and settled by tlie foreign couBula 
and local Chiiieee authorities, subject to conflrmation by the foreign represeutativea. 
and supreme Cliinese government at Peking."— Hertslet, 11., 678. 

» Koo, 236. 

i Koo, 235; Morse, 364-356. 
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the burden of taxation falls heaviest on their shoulders.* It is much 
to be hoped that this injustice will soon be remedied. 

statM of "^'i^ '^>*<^ i^ reserved for international trade and 

Chinese residence, but it is never intended to exclude Chinese 
ttierela. therefrom. In 1908, the foreign consuls of Wuhu pro- 
posed to amend the regulations for the international settlement of 
that port so as to debar the Chinese from residing therein. The 
amendments were referred by the American consul to his government, 
but were disapproved. The latter "considers that the exclusion of 
Chinese from these international aettleraents at the treaty ports would 
be unwarranted, and would go far to justify the Chinese in their 
contention, which we have never accepted, that Americans and other 
foreigners are not entitled under the treaties to reside within the so- 
called native cities, but should be confined within the limits of their 
concessions."^ On the other hand, residence therein does not confer 
upon the Chinese a status different from that which inheres to them 
from residence outside the area. Despite the fact of such resilience 
they remain subjects of tlieir own government, and the foreign muni- 
cipal council can invest them with no protection incompatible with 
the jurisdiction of their own sovereign. Chinese laws apply to them 
eijually as if they reside beyond that area. For example, in 1SG2, 
the Slianghai local authorities attempted to enforce an impost upon 
the Cliinese in the British settlement, and requesteil the assistance of 
the British consul. The hitter admitted the right of the Chinese 
authorities to impose on their own subjects any tax not interfering 
with tlio foreigners' treaty rights; but as regards the Chinese who 
resided within the settlement, he could not recognise such a right, as 
it ha<l always been a matter of understanding between the local 
authorities and lils consulate that the former's jurisdiction over their 
own subjects living within those limits should only be exercised 
through the British consul. This attitude was repudiate<l by Sir 
Frederick Bruce, the British minister, who observed that there was 
nothing in the treaties which warranted him in interfering in any 
way in audi questions. "The taotai is entitled to levy taxes as he 
pleases; and as long as he merely seeks to impose taxes on i>ersons 
resident in the concession, which are paid by those in the city and 
suburb, I sec no reason for objecting to it, at a. time when it is our 
interest as well as that of the Chinese that the government shall not 
be deprived of its resources.'" The British minister's view was 
approved b> his government, and Earl Russell added: — "The lands 

I r<<r the latest quinqoonnial c«iiidb of Chinese popnUtion in the Slianghui 
fKttlemeiil', sec tuprn, 39. 

* Secrcurj Root to Minister Bockhill, Nor. 30, 1908, In For. Bel., IV36, 123. 
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situated within the limits of the British settlement are without doubt 
Chinese territory, and it cannot reasonahly be held that the mere fact 
of a residence within those limits exempts Chinese subjects from 
fulfilling their natural obligations." ^ 
I 18. IMPUED CONDITIONS OF USER. 

Quiet En]oy- The grant being expressed for the residence of aliens, 

ment. their enjoyment of it is subject to certain implied condi- 

tions of user. Within this area they may promote the objects they 
have in common among themselves, so long as these measures do not 
conflict with or prejudice the interests of the territorial aovereign. 
They may engage in all articles of trade so long as they are not 
contraband by the laws of the realm, and they may carry on any 
form of industry provided that it does no detriment to the paramount 
well-being of the territorial sovereign. For example, in pursuance 
of the national anti-opium crusade the opium shops in the native city 
of Shanghai were completely closed ; whereupon the opium smokers 
flocked to the foreign settlements. The municipal councils were 
approached respecting the closing of their licensed dens, but they 
were unwilling to forego their revenue from this source. Up to the 
present, their response has been lukewarm, although at the beginning 
they appeared to be not unconscious of their obligations.' This is 
clearly an infringement of the implied condition of user we are here 
considering. 

Not Inimical Above all, the interests of the grantor are to be 

to OrMtor'B respected and promoted, not thwartwl. Accordingly, 
IntereGta. jj jg provided by the British regulations of January 
2, 1907, that when in the opinion of the consul, "any action by 
the municipal council is liable to impair the friendly relations 
subsisting between His Majesty's government or British subjects 
on the one hand, and the Chinese government or local authorities 
or Chinese subjects on the other," he may either ask for an 
explanation from the council or veto such legislation, pending 
the result of an appeal to the minister in Peking.^ The ideal, 
however, is not always followed, and this seems inevitable as 
long as the aliens are amenable only to their national ofiicers. 
Thus, recently, in delivering judgment at the mixed court of the 
Shanghai International Settlement upon a number of Chinese, 
charged with attempting unlawfully to sell or possess flrearms in the 
settlement in contravention of the municipal bye-Iaws as well as 
Section 204 of the Chinese Crimiual Code, the British assessor, Mr. 
Grant Jones, used the following language : — "Before I proceed to deal 
1 China, 1W4, No. 3, 10-11. 

* Ctiina'a Friend, June, 1908, 13S-139; ibid., January, 1916, aupplement, 2-6. 
» 100 Slate Papers, 127-128. 
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with the prisoners themselves, I wish to draw attention to the 
deplorable state of affairs in the settlement, as revealed during the 
course of this trial. What should be the habitat of a peaceful 
community baa become an Alsatia of rogues and vagabonds, native 
and foreign. In its present condition Shanghai is a festering son in 
the body politic of China. The evidence adduced before us sliowa 
that disreputable foreign lirms, disreputable foreign individuals and 
disreputable Chinese are vying with each other in the traffic, a traffic 
which can have no other purpose than to efTect a breach of tho 
neutrality laws of the country or to promote domestic disturbance 
and civil strife." * 
{ 19. QUESTION OF NEUTRAUTY. 

anntor's "His Majesty the Emperor of China, being of the 

Eminent opinion that, in making concessions to the citizens or 
Domun. subjects of foreign powers of the privilege of residing on 
certain tracts of land, or resorting to certain waters of that Empire 
for purposes of trade, he has by no means relinquished his right of 
eminent domain overthe said lands and waters, hereby agrees that no 
such concession or grant shall be construed to give to any )K)wer or 
party which may be at war with, or hostilu to, the United Stales the 
right to attack the citizens of the United Slates or their property 
within the said land or waters; and the United States, for theiuselves, 
hereby agree to abstain from offensively attacking the citizens or 
subjects of any power or party, or their property, with which they 
may be at war on any such tract of land or waters of the said Kmpire. 
But nothing in this article shall be construed to prevent the United 
States from resisting an attack by any hostile power or party upon 
their citizens or their property. It is further agreed that if any right 
or interest in any tract of land hi China has been, or shall hereafter 
be, granted by the government of China to the United States for 
purposes of trade or commerce, that grant shall in no event bo 
construed to divest the Chinese authorities of their right of jurisdic- 
tion over persons and property within the said tract of land, except 
so far as the right may have been expressly relinquished by 
treaty."' 

Pr«Mirt Ex> This principle, enunciated forty-eight years ago, lias 

pcrleace. so far Ijeeii scrupulously observed by tho treaty powers.' 
At the present juncture, however, there seems to be a tendency in 
some quarters to disregard the above fundamental obligation, it having 
been suggested that the Allied governments should occupy the German 

^ L. * C. Telegraph, Jan. U, 1916. 

1 AK. 1, AD)crican imn. 

* See Fnuice, 1885, No. 1: Correapondence respecting hoatilitiea between France 
uhI China ami the righte of Dentrala. 
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and Austrian concessions in China and expel the subjects of those 
powers therefrom. But in face of the explicit declaration above 
quoted, the contemplated action appears to involve a violation both 
of China's sovereignty and neutrality. 

Contemplated Writing to an English periodical recently, Sir 

Action inde- Francis Piggott, the late Chief Justice of Hongkong, 
fensible. jjjyg combats the suggestions of "Imperialist," an 
anonymous contributor: — " ' Imperialist' saj"s that the foreign settle- 
ments in the treaty ports are 'clearly' the property of the holders, 
that they ai-e outside the sovereignty of China, and that, therefore, 
those which are held by Germany are legitmate objects of attack by 
the other powers during the existence of hostilities. Further, he 
says that the immunity of the settlements from the consequences of a 
state of war between the nations is quite vague and unreal, and that 
' an informal and vague licence of immunity was assumed to have 
been granted, placing these settlements outside the range of warlike 
operations; ' and he contends that, therefore, the expulsion of the 
German trader by a local force would involve no violation of either 
China's sovereignty or her neutrality. But 'Imperialist' ignores two 
facts ; first, that all the powers, except France, have clubbed their rights 
of settlement in Shanghai into what is known as the ' International 
Settlement,' and therefore his scheme could not be carried out 
practically. Secondly, that even a ' concession,' which carries with 
it larger rights than a ' settlement,' cannot be described as 'a little 
enclave which is not a Chinese but an European possession.' The 
privilege of extraterritoriality is purely persona! to the subjects of the 
treaty powers; the right of residence, or settlement, in certain areas, 
and the exclusive concession of certain areas within which more exten- 
sive rights exist, depend on independent grants from China; the 
creation of municipalities in the treaty ports is the inevitable outcome 
of custom, tradition, and sufferance, which have also established 
harmonious business relations between the Chinese and foreigners, 
and not inharmonious relations between the Chinese and foreign 
govennnents. But Chinese sovereignty over the territory remains, and 
China's rights of sovereignity still exist in so far as they have not been 
diminished by treaty-grant or sufferance. If there were any doubt as 
to the accuracy of this statement, it is set at rest by the first of the 
Additional Articles to the treaty of Tientsin of 1858 between China 
and the United States, which were agreed to in 1868; it is in the 

following terms This article therefore makes it clear not only that 

the warfare in the settlements imagined by 'Imperialist' would be 
contrary to treaty, but also that the grounds on which he justifies it 
are also expressly destroyed by treaty." * 
1 Tlte Fortnightly Beview, June, 1913, 1125-1126. 
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, tliut tins declaration of 
neutrality does not apply to any action which the territor- 
ial sovereign may adopt in a war with a foreign state, or pending ita 
outbreak. In such an eventuality China may close all her ports for 
military' reaBons, irrespective of the number of internationfll settlements 
contained in those which are opened to foreign trade. To construe the 
stipulation so us to deny her this right of self-defence ii^ to create 
a situatioi] intolerahie at once to her sovereignty and independence. 
But it is usual for her to remove the obstructions in the way of 
trodc and nnvignt ion ns soon aa the necessity which hns called them 
into existence ceases to operate, and any delay in their removal may 
affoni some ground for complaint. 

For example, during the hostilities betwi«n China and France, 
the waters of Qmton wore put into a state of defence. On the cessation 
of hostilities the United Stales i>rotesled against the tiirdy removal 
of these obstruction.". Said the l>e])artinent of State: — "It is un- 
questionablti that a belligerent may, during war, place obstructions in 
the channel of a belligerent port, for the purjmse of exclu<ling vessels 
of the other l^elligorent whicli seek tiie {xtrt either as hostile cruisers 
or as Mockade-nniners'. This was done by the Dutch when attacke<l 
by Spain in tlie time of Philiji II ; by England when attacked by the 
Dutch ill the time of Cimrles IT; by the rnite<l States when attaokeil 
by (ireat Britain in the Revolutionary war and the war of IKI'i; by 
the United Stale's during the late civil war; by Kussia at the siege of 
SelH)3to|>ol ; and by (Jenminy during the Fmnco-dennan war of 1870. 
But while such is the taw, it ix equally settled by the law of nations 
that when war ceases such obstructions, when imi>cding navigation in 
channels in which great ships are accustomed to pass, must be 
removed by the territorial authoritie!*. Such is the rule apart from 
treaty Were then' any doubt about this question, which I main- 
tain there is not, it wonid be settled by the provisions of our treaties 
with China, which virtually make Canton a trve port, to which our 
merchant ships arc entitled to have free access in time of peace. "^ 
Ultimately the obstacles were removed. 

» Secn'tnrj Buyanl to Miiii>ivr IK't.by. in F.ir. Kel.. I8tl«. M. 
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CHAPTER V 
LEASED TERRITORIES 



I 20. DEFINITION. 

In 1898 tlie following porta were leased by China to foreign 
states:^ March G, Kiaocliow Bay to Germany for ninety-nine years; 
March 27, Port Arlhnr and Talien-wan to Russia for twenty-five 
years;* M;iy 27, Kwan^chow-wan to France for ninety-nine years; 
July 1, Weihaiwei to Great Britain "for so long a period as Port 
Arthur shall remain in the occupation of Russia."^ In their essential 
features these leases resemble one another; and for the duration of 
the tenancy the territorial sovereign's administrative rights are 
suspended, unless expressly reserved, and in their place those of the 
lessee states substituted. 
I 2J. LEGAL STATUS. 

Under the deed of conveyance the lessor's sovereign rights arc 
expressly reserved, and in some cases tlie agreement provides for their 
Reseirstlon P'*''''''! exercise during the period of tenancy. For 
of Sover- example, "Hia Majesty the Emperer of China engages, 
elznty. while reserving to himself nil rights of sovereignty in a 
zone of 50 kilom. (100 ("hiueae li) surrounding the Bay of Kiaochow 
at high water, to permit the free passive of German troops, within 
this zone at any time . . .Ills Majesty the Emperor of China, at the 
same time reserves to himself the right to station troops within that 
zone, in agreement with the German government, and to take other 
military measures."* In the case of Port Arthur, "the lease is under 
no circumstances to infringe upon the rights of the Emperor of China 
as sovereign owner of the territory leased."' MoiTOver, it is stipulated 
in the Kiaochow agreement that, "should Germany at some future 
■time express the wish to return Kiaochow Bay to China before the 
expiration of the lease, China engages to refund to Germany the 

' For the KiiKlish texts and maps, see Rockliill, 45-61. 

• For tlie iiresent tcuanc; of this territory, sec tupm, 16, ns well n.s Infra, appendix 
B, treaty (B), csclianRe of notes. 

■ Port Arthur linving pasHcd from the occnpation of liussla, tlic British lease of 
Weihaiwei lapsed from the date of Japan's entry. Ces»anle ration*, eettat le.i: ipsa. 

*Art. 1. 

»Art. I. 

( 6fl ) 
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expenditure she iias incurred at Kiaochow, and to cede to Gennnny a 
inuro suitable place. Germany engages at no time to sublet the 
territory leased from Cliina to another power.'" 
Leuor's Pm- -Again, in the waters of t)io tensed ports Chiiieso 

ent Rlfhts. vessels enjoy rights not unlike tliose of the lessee statue, 
although in one or two instances such rights are soinew!iat modified. 
Um of For example, in the case of Weihaiwci, "Chinese vessels 

Waters. of war, whether neutrnf or otherwise, sliall retain the 
rif^ht to use the waters herein leased to Great Britain."' As regards 
Port Arthur, "only Uus-'ian and Chinese vessels are to be allowed to 
use it, and it is to he considered a closed port as far as the war and 
mercliant vessels of all other nations are coni^erned. As to Tnlienwan, 
with the exception of a part within the port which, like Port Arthur, 
is to be reserved for the nse of Itussian and Chinese ships of war, the 
rcniiiindor is to he a tmdinp port, where the merchant vessels of all 
conn tries ciui frotly come and go." ^ In the waters of Kwangchow- 
wan ■ Chinese vessels, as well as tlioso of other friendly powers, 
"arc to be treated in the leased territory us in the ports of 
China ; " hut the anchorage " is to be exclusively reserved for Trench 
anil Chinese ships of war, the hifter in the state of neutrality only."* 
In Kiaochow, Chinese vessels, whether war or nietchant, as well as 
those of other friendly nations, are to be treated favourably; but "since 
the hay is under the control of Germany, the German government 
has the right at any time to establish rules for the proper regulation 
of the vessels of orher nations, including China. Beyond this, 
there will Itc no further restriction or limitation." On the other 
liami, when Chines vessels have jmid the dnes to meet the cost of 
harbmir improvements, which are [wvablo by those of ell nations, 
they " will be liable to no other dues." ' 
RiKhiB of Moreover, the rights of Chinese inhabitants within 

CblnMc In* the Ico-sed territories are respected, and in at least one 

baMUate. jnstjinco, those of Chinese administration are understood 
to continue. For example, in Weihaiwei, Chinese oflicials shall 
continue to cxorciso jurisdiction within its walled city, except in su 
farai may be inconsistent with (he measures for the defence of the 
leaBC<l terrilory; and "within that zone Chinese administration will not 
l)e interfered with, hut no troops other than Chinese or British shall bo 
alloweil therein," ' In the case of Port Arthur, Chinese inhabitants 

» Art. 5. 

• Art. a. 

• Art. 8. 
4 Art. 6. 

' Arl4. 3-4. 

• Arts. 3-4. 
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may leave or remain at their pleasure, and are not to be driven away. 
If they commit offences within the leased territorj', they "shall be sent 
to the nearest Chinese authority to be punished according to law," 
in conformity with Article YIII of the 1860 treaty between the two 
states. "To the north of the leased territory there shall be left a 
piece of territory, the extent of which is to be arranged (mutually). 

This piece is to be entirely left to Chinese officials, but no 

Chinese traops are to enter it, except after arrangement with the 
Russian officials." * In the case of Kiaochow, Chinese within the 
leased territory may likewise remain, " provided they show themselves 
law-abiding," and will receive Oennan protection. If Chinese 
offenders escape to the leased territory, they " are to be given up to 
the Chinese officials on written application, hut the latter are not to 
effect arrests in that territory themselves." In addition, "as to 
Chinese customs stations, of which some are stated to exist beyond 
the 100 U radius, it is provided that arrangements and regulations 
are to be subsequently drawn up." ^ Finally, in Kwangchow-wan, 
as in Kiaochow, Chinese inhabitants are at liberty to continue their 
residence, as well as their business and occupations, under the pro- 
tection of France, so long as they rc8]>ect her laws and regulations. 

Rule of Inter- Now, these leases constitute a species of internation- 

nntlooal al servitudes, and so will be construed strictly against 
Servitudes, the beneficiary states. " These and such like privileges 

or disabilities are the creatni-es, not of law, but of compact They 

conform to the universal rule applicable to 'jura in re aliena.' 
Whether they be customary or contractual in their origin, they must 
T)e construed strictly. If, therefore, a dispute occurs between a 
territorial sovereign and a foreign power as to the extent or nature of 
rights enjoyed by the latter within the territory of the former, the 
presumption is against the foreign state, and upon it lies the burden 
of proving its claim beyond doubt or question."' Such a rule of 
construction is important and too much stress cannot be laid npon it. 

Real Nature Furthermore, the lease is unassignable or untrans- 

of Leases, ferrable. For example, " Germany engages at no time 
to sublet the territory leased from China to another jKiwer." The 
Personal to lease is personal to the grantee government, since it 
Grantee. concerns a piece of administrative territory, not of mere 
landed property. For political reasons, the ethics of which need not 
here be discussed, the territorial sovereign makes a transfer to a 
foreign state. Vital questions of sovereignty and independence are 

1 Arts. 4-5. 

SArt.6. 

* Halt, IntemaUona] Law, ld8-18'J. 
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involved in such a transfer, which leaves no room for ordinary 
buainoss proposals, as in a private lease of land or buildings. The 
territory so leased is a derogation from the inherent righta of the 
sovereign owner, a derogation whicli impairs and diminishes, pro lanto, 
the territorial sovereign's inalienable rights over his own dominions. 
The essence of a transfer is consent, and this can certainly not be 
predicated in a transaction which diminishes, though only for a 
limited number of years, the exercise of jurisdiction by the territorial 
sovereign over such territory. If the transfer is a fact, it is not 
entered into willingly by the transferor. His consent is overlwrne by 
superior force, and the agreement is concluded nnder a duress. 
Lease Un- Accordingly, there can be no question of alienation, 

transfer- assignment or subletting of the territory so leased to a 
rabie. third state. If the lessor is unwilling, though he is by force 

of circumstances constrained, to make the conveyance, it is inconceiv- 
able that he should consent to its transfer to a third party. And if l*- 
eertain political reasons exist to influence the transfer between the ^ 
lessor and the lessee in the first instance, it cannot be conceived that 
identiciil, or oven similar, political reasons will exist in future to 
induce the lessor to admit a third party as his new lessee. Such a 
lease is unassignable, because the object of the tiansfcr is not a fit 
subject for bargain in terms of valuable consideration or monetary 
compensation. If, during the period of the lease, the lessor's right of 
jurisdiction over the territory is suspended, it surely cannot he 
imiigincd tlint the lessor will consent to the prolongation or extension 
of such an anomalous atjtte of affairs. 

port Arthur's Consequently, when Russia transferred its lease of 

C«se dU- Port Arthur and Talienwan to JajMin, in 1905,' the 
cussed. transfer was invjilid. If a leased territory ia in itself un- 
tmnsferrable, it is less so when the assent of the lessor has not been 
ubtained. Under the circumstiuices, China need not have confirmed 
or acquiesced in the transaction, siiici' the very rahon ti'ffi-e of the 
lease, not to sjieak of the absence of the lessor's consent, is lucking. 
For, in the Tort Arthur convention, this purpose is slated to Ixi " in 
order for tlic protection of the Rusnian lleet and to enable it to have a 
secure base on the north coast of Cliina." Here we liuve the legend 
of the "balance of [wwer," which we shall presently discuss. But 
this is not all. According to the Russian convention, (he tease of 
OrixInslLcuc I'ort Arthur anri Talienwan will expire in 19'23. I'nder 
Prolonscd. the terms of the Japnne3t> treaties of May 25, 1016,* 
however, which were concluded after China had accepted the Japimese 



» Siipro, la. 

■ lr\fni, Bpp«ndis B, treat]r (B), article ] and n 
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ullimatiini, tlic original lease of twenty-five years is extended to 
ninety-nine years; so the lease will not expire till 1997. In addition, 
the right to operate that part of the Slberisin railway concession which 
leads down to Port Arthur and which, transferred elso hy Kussia to 
Japan in 1905, is now known aa the South Mancliurian railway, is 
likewise extended to ninety-nine years. This railway will, therefore, 
re%'ert to China in 2002, instead of 197S. Tlie lease is here not only 
assigned, but also prolonged. The diminution of the lessor's rightof 
jurisdiction is further curtailed for a protracted period, and this in 
spite of his protest. Sucli transfer and extension senously infringe 
upon China's rights of sovereignty, and are therefore invalid. 
Implied Cove- Since the conveyance is a lease, there are various 

nants, covenants which a lessee is bound to observe. Some of 

these covenants are express, and some are implied. The express 
covenants relate to the reservation of the lessor's rights of sover- 
eignty, the period of tenancy, the non-assignability of the lease, 
as well as other matters which we have already discussed. The 
second class of covenants arc not expressly mentioned, but are implied 
and well understood. For example, the lessee must remain on good 
behaviour and conduct himself properly. He is to enjoy his riglit of 
possession quietly, and not commit any abuse or nuisance on the 
leased territory. Further, he is to make use of his usufructuary right so 
as not to disturb, prejudice, or infringe upon his neighbour's rights. 
In other words, he must so use his tenement as not to violate the 
maxim of Sic ulere tno, ul alienuvi non laedas. Otherwise, he who 
suffers from the nuisance committed by him or from the wrong done 
by him, may secure a redress against him, and, in tlie last 
resort, get the landlord to deprive him of his possession. Above all, 
be must restore the original property to the grantor at the end of the 
lease, and in as good a condition, allowing for reasonable wear and 
tear, as when the latter first conveyed it to him. Therefore, if when 
the lease expires, the lessee cannot restore his property to the lessor, 
the latter has a right to bo indemnified by his tenant. If the 
property restored is one which has greatly deteriorated or depreciated 
in value, because the lessee has not kept it in good repair, a similar 
right of indemnification inheres in the lessor. 
Breach of Now these covenants are important, for, as we shall 

Covenants, soon sen in the case of the neutrality of Kiaochow in the 
present war, the breach of any one of them at once gives the landlord 
a right of action against his tenant. And if the breach is serious, this 
right of action on the part of tlic lessor may resolve itself into one of 
cancelling the lease and depriving the tenant of his right of possession. 
It is true that the covenants above described are those which attach 
to an ordinary lease respecting lands or houses. But the conditions 
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governing the use of an ordinary piece of land as welt as that of a 
piece of aJmiuistrative territory are similar, except in the important 
question of transfer or assignment; and so they may here be in- 
corporated for practical purposes. 

"Balance of It is to be noted that such leases are founded upon 

Power." the legend of tlie " Balance of Power.'' In the Kiuocliow 
convention, the purpose of the lease is expressed to be " to strengthen 
the friendship of the two countries, and to increase their military 
power." This move of Germany is regarded as a menace to Kussia, 
and so Port Arthur is leased "in order for the protection of the 
Russian fleet and to enable it (o have a secure base on the north 
coast of China." In tlie eyes of Great Bribiin the proximity of 
Russia to Peking is a danger, and so Weilmiwei is leased " in order 
to provide Great Britain with n suitable naval harbour in north 
China, and for the better protection of British conimerco in the 
neighbouring seas." Weihaiwei, at the head of the Miantung 
peninsula, commands the Gulf of Peichili, and so is within immediate 
striking distance of either Port Arthur or Kiuocliow. Accordingly, 
such a lease will last "for so long a period as Port Arthur shnll 
remain in the occupation of Russia." Tiiese transactions are in turn 
regarded witli anxiety by Franco, and so she secures the lease of 
Kwangchow-wan in order to protect her interests in Indo-China. In 
other words, these powers are each suspicious of the others, and each 
is consequently aolicitona of safeguarding his own interests. 

Question of But when the above conventions were concluded, it 

Retroccs- was universHlIy believed that China was in process of dis- 
■lon to-day. puption. Therefore, if she was soon lo be dismembered, 
the great powers of Europe wore nnxious not to bo left al ne, but 
must furcstall any subsequent bickerings among themselves by 
first gelling the territorial sovereign to agree to sicn wimt was then 
understood to bo his death warrant. That was in ISOS, or eighteen 
years ago. Since those day.t, however, circumstances have altered, 
and in the light of to-day, the jtredicted jiartition of China seems to 
I>e at best an idle dream. Now* the lessor ^^hows signs of rejuvenation 
and renewed viliility, and so the back of the "bulanco of power" 
legend is broken. The young Republic is determined to recover its 
lo.sl prestige, and in such circuni star ices all legitimate foi'eign interesta 
will be equally protected. Therefore, Ihero is no necessity for the 
foreign altttes to apprehend from the territorial governnieiit any 
weakness or indifference on this score. 

Klaochow Moreover, Japan has agree<l to restore Kiaochow to 

after tbc China at the end of the present war, on the following 
*•*■• conditions: — " 1. The whole of Kiaochow Bay to be 
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opened as a commercial port. 2. A coucession under the exclusive 
jurisdiction of Japan to be established at a place designated by the 
Japanese government. 3. If the foreign jwwers desire it, an inter- 
national settlement may be established."* Now, since the expulsion 
of Germany from its leased territory is tlie joint enterprise of 
Great Britain and Japan, it may be said that such an agreement 
cannot be binding on Great Britain. But the retrocession ia a 
laudable object and operates to the good of all parties concerned ; so 
it may be assumed that the undertaking to restore this territory will 
be duly performed. Whether or not tlie above conditions governing 
such retrocession will be fullilled is, however, another question which 
the postbellum peace conference will no doubt decide. At any rate, 
with the " elimination " of Germany from north China, the corner- 
stone of the "balance of power" has disappeared. Therefore, all 
other leases should likewise be rescinded, since they were wholly 
grounded upon the German seizure of Kiaochow. Besides, the 
powers who were once jealous of one another, and even insisted on 
holding a leased territory for ao long a period as another Chinese 
territory should remain in tlie occupation of a third party, are now in 
active alliance one with another. The pretext for continuing in 
possession of the leased territory no longer exists to-day, and 
therefore such territories should be resurrendered to the original 
grantor. Cesaanle ratione, cesaal lex ipsa. 

"Rebus Sic Finally, there is the well-known doctrine of i?eEiu8 

stantibus." gic stantibus in international law. This will be discussed 
fully in another chapter.* Here it will be sufficient to remark that 
if, owing to a " vital change of circumstances," the conditions 
contemplated have altered since the drawing up of a treaty, then that 
document is no longer valid. Now, when the leases were granted to 
the beneficiary states, the lessor was, as his been previously stated, 
believed to be in the actual process of dismemberment. To-day, a 
young Republic is conscientiously cleansing the Augean stable of 
Manchu effeteness and incompetence. Tlie new democrary is already 
an acknowledged member of the Family of Nations, and so the 
dreams of "divide and govern" are mere idle phantasies. Eighteen 
years ago, if one of the lessees was bold enough to seize the territory 
as his own and compel the lessor to cede it to him in perpetuity, the 
Manchus might have consented. To-day, a claim of this nature 
will prove dangerous. A people, who has only five years ago thrown 
off an alien yoke and recovered its patrimony, cannot be so easily 
cowed or made to submit. And the aggressor will have to emulat* 
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GGnimny in Uelgium, riding roughslioil over all law and sentiments, 
ill order to reach his goal. 

Lessor'* Above all, such leitses fetlcr tlie lesaor from 

Prim.ry discharging hia fundamental duties as a sovereign state. 
Sovereign ^ne of these primary duties is to nurture the growth, 
State. the development of his conntrj', according to the genius 

of his people. And this growth, this development, cannot bo stopped, 
since it is natural. It is, however, being fettered by the tem|>orary 
exercise of an imperiiini in imperio by so many foreign states. Up 
to tiie present the burden of this restriction has, perhaps, not been 
acutely felt. With the rebirth of national consciousness and the 
rediscovery of its soul, this nation is literally chaSng under such 
unjust restraints. It miiy soon be that this growth and development 
will burst its fetters, and then there will ensue mutual recriminations. 
With the case of Kiaochow before their eyes, the dangers arising 
from such an anomaly as a piece of Chinese territory lease<l to a 
foreign state are manifest. For such a territory not only exposes the 
territorial sovereign to complaints from both belligerents, hut also 
gives (-Jermany's enemies more than one pretext to violute her 
neutrality. The restraints seriously interfere with the natural 
development of this country and even endanger her own self- 
prcwrvation. Therefore, the time has come for the leasen lo l>c 
cancelled and the territories retroceded to the lessor. a^^Sp.^ 

f 22. QUESTION OP EXTRATERRITORIAL JURISDICTION. 

China having cTigaged not to exercise its rightsof sovercigtityj 
<luring the jwriod of the lease, the question arises: IIoff^fiTr is 
extraterritorial jurisdiction still exorcisjible therein by a thini stiite 
not a party to the arrangement? At one time there seemed to have 
been some divci^ence of opinion on the subject among the treaty 
power.f. The majority <leclared in favour of its waiver, but Jnjuin 
insisted on the exercise of those rights as secured to her by her own 
treaties with China.' 

Attltuds of The solicitor of the Washington Department of Slate, 

the United for example, declared as follows; — "As it is ex-'R-ssly 
SUtes. stipuhited in the least^'S that China retains sovereignty over 
the territory leased, it would doubtless be asserted that such territory 
is Chinese territory, and that the provision of our treaties with China 
gnint'ng consular jurisdiction are still applicable thcn'in. But in 
view of the express relinqnislimentof jurisjlietion hy China, I infer 
thiit the reservation of sovereignty is merely intended lo cut off 
possible future claims of the lessees that the sovereignty of the 
territory is permanently vested in tliem." But he added signiticantly 

1 Kort, 2.w•^M. 
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that, "a3 these territories have practically passed into the control of 
peoples whose jurisprudence and methods are akin to our own, there 
would seeiti to be no substantial reason for claiming the continuance 
of such jurisdiction during the foreign occupancy or tenure of the 
leased territory.'" 

Position To-day, it secms that the matter is settled, for Japan 

To-d«y. herself, after succeeding to Hussia's rights over Port 
Arthur and Talienwan, has intimated in effect that such jurisdic.tion 
could no longer be exercised by the states formerly entitled thereto.^ 
Now that this question is, as far as China is concerned, closed for the 
present, it is not necessary to go into the various aspects of the situation 
raised herein. The matter primarily concerns the different foreign 
states, and they, on grounds of political expediency, see "nosiibstiintial 
reason for claiming the continuance of such a jurisdiction during the 
foreign occupancy or tenure of the leased territory." 

I 23. QUESTION OT NEUTRAUTY. 

The expulsion of Germany from Kiaochow by the Anglo- Japanese 
forces in the present war directs attention to the question of the 
neutrality of such leased territories. 

Lessee's From what we have already discussed in § 21, it ia 

Imperfect evident that a leased territory can never become an 
Ownership, object of hostile attack, if war should at any time break 

out between the lessee and his enemy. This enemy may be either a 
fellow-lessee or some other independent state. Tne lessor's rights of 
sovereignty are expressly reserved under the deed of conveyance, and 
the territory so conveyed remains Chinese territory, notwithstanding 
that the lessee is entitled to occupy it for the duration of the lease. 
The conveyance is not absolute ; it is valid only for a specified number 
of years, at the expiration of which the property reverts to the grantor. 
The lessee has no perfect cr indefeasible claim to this property, and 
therefore he can never alienate it. Hence, " Germany engages at no 
time to sublet the territory leased from China to another power." 

Quasl-Neutra- Since the lessee 19 not the absolute or sovereign owner 

lizatlon of of this territory, his possession partakes of what may 
Territory, j^e called a status of quasi-neutralization. For example, 
neutralized Belgium, Luxemburg, or Switzerland cannot embark on 
offensive hostilities, because in the event of defeat each of these states 
will be annexed by the victor. This contingency the great powers of 
Europe have cause to apprehend, and so, to obviate it, they conferon 
each tlie status of neutralization. Now, in a somewhat similar way, 

1 For. Rcl., 1900, 382-390. 
*For. Kel., 1909, 395-396. 
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u Icnaed territory is also neutralized, although thia act of neutralization 
is not expressed, but implied from the necessities of the case. The 
lessee's title to the ownship of this territory is imperfect, because he 
can never reduce such right of jwasession into one of ownership. The 
territory is inalienable and uiitransfernihle. It cannot bo included in 
the region of hostilities, for the vanquished lessee is unable to cede it 
to the conqueror or transfer to him a valid title thereto. AVjho plua 
juris in altcruvi transfcrre potest, quam ipse habd. 
Covenant for Moreover, to make a leased territory an object of 

ReMitution. attack is to predicnte that it is callable of being alienated, 
or that tlic lessor will admit the new lessee in the event of defeut of 
the original lessee. Such a proposition, however, cannot be enter- 
tained, since we have already shown that such a convejtnico is personal 
to the original lessee and also untransferrable. To hold otherwise is 
to suggest that a lessee may disregard his implied covenants and, 
further, that the lessor will condone or acquiesce in his misdcmean- 
ours as well as their consequences. If a lessee may violate his covenants 
with impunity, then hc is a virtual owner of the territory. In wiiich 
case hc tiecd not, for example, restore the property to the j;rantor at 
the expiration of his lease, in conformity with the covenant to deliver 
up his ]X)ssession in as good a condition as when he received it from 
the le?aor. And this restoration is obviously impossible, if the lessee 
is worsted and constrained to transfer such territory to his conqueror. 

NeutrcUtyof Under the circumstances, the territory is sacrosanct 

Territory. mi,i inviolable. It remains under the sovereignty of the 
lessor, and so is neutral. Neutrality is an inherent prerogative of 
sovereignty. Since a lessee is a mere occupier, ho lias no option but 
to restore the jirojierty on the termination of his lease. The territory 
is quasi -neutralized and, therefore, exempted from hostile attack. 
RiKbt o( Dc* A lessee may not go beyond his right of qntet 

fence. enjoytneiit. But to protect his possession hc is entitled 

to defend it against any form of tres]>nss thereon. Hegarded from 
this point of view, such a territory is includetl in the category of 
"certain tnicts of land" referred to in the Burlinganie treaty of 
1S68,' although the eoinmcrcial purpose of the privilege is hero 
not primary, but secondary. Accordingly, such a grant cannot 
\x construed to give to a state which may lie at war with the leasee a 
right to attiick him within such territory or waters. Neverlheli-as, no 
such pnditbition can be consti-ued to prevent him from resisting all 
hostile altjicks against it, and calculated to deprive him of his rights. 
For, in order to enable him to restore the pro|H'rly to the lessor, he is 
bound to keep it in good condition, and this lie can only do by 

I Xiipra, A3. 
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repeUJiig any attempts to destroy or dispossess liim of his j 
Moreover, the territory is quasi-neutralized, and so the lessee must 
ensure its safety or adopt adequate measures to resist all who 
infringe ujwn its neutrality. His defence, of course, may not avail to 
protect such territorj' from seizure or damage by a superior hostile 
force; if so, lie has good reason to show that his inability to restore 
the property to the landlord does not originate from negligence, but 
flows from force majeure. Accordingly, the former will be exonerated, 
and the latter will then demand redress from the trespasser. 

Kiaochow'* By ^*'ay of illustration, we will discuss the case of 

Case dis' Kiaochow in the present war. Now, as far as the law is 
cussed. concerned, the Allies' attack on Tsingtau is an undoubt- 
ed breach of China's neutrality. The status of the territory is not 
that of a German possession or protectorate in Africa which is legally 
captiirable by the states at war with Germany. That status, as we 
Allies' Vio- '^'^^'^ already seen, is one of quasi- neutralization. The 
lations of territory is impliedly preserved from all hostile attacks, 
China's for the lessee is bound by his covenant to restore the 
ew ra i y. ppopg^ty to the landlord. Accordingly, it is sacrosanct 
and inviolable. The action of the Allies, however, is not without 
rhyme or reason. How far these reasons or pretexts are valid, we will 
immediately examine into. But we need to keep the law clearly 
before our eyes, as we wade through a complicated mass of details and 
arguments. The wading is not easy, and it is essential to be sure of 
our bearings. 

Allies' Pre- Iii effect, the Allies contend that their action is 

texts. necessitated by Germany's violations of China's neutral- 

ity. No action in this direction was contemplated until Germany 
Qepman vio- ''^"^ disregarded the lessor's neutrality. For example, 
lations of Tsingtau was being u-^ed as a base of warlike operations 
China's against the Allies. German cruisers sallied forth from 
eu ra y. j^^ ^j^tgj-a to prey upon the Allies' commei-ce, and German . 
reservists poured into it by way of Chinese railways. The territorial 
China's lm« sovereign himself is weak and cannot compel Germany 
potence. [o respect his neutrality. But the action of the enemy 
is a serious menace to the interests and well-being of the Allies. 

- .. J . Therefore, the latter is compelled in self-defence to 

Self-defence. >, ■ ,-.1 - mi . 1 

overcome Germany m China. Ihe enemy is not easy to 

reduce, and so the neutrality of the territorial sovereign is unavoidably 

infringed upon. The act is regrettable, but inevitable. 

Allies* Case Here in a nutshell we have the case of the Allies. 

examined. The Germans are to blame, and China cannot demand 

any redress from Great Britain or Japan. Now the guilt of the 
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Germans is an cstablialied fuct, and we hold no l>rief for them. 
But it is also admitted tliat the neutrality of the territorial 
sovereign has been violated. The act of violation is, it is said, 
an act of necessity, and so the Allies ore not responsible. It is 
true that China suffers from the Allies' attack on T8inf;tau ; but it is 
also true that the Allies have been injured by (iennnny'f notion 
before its fortress was captured. If the territorial sovereign has a 
claim on the Allies because the hitter violates his neutndity, the latter 
has also a cl«ini on the former because he cannot prevent the other 
belligerent from conti-aveuing his neutrality laws and so doing 
damage to the latter. The nceouut, it is cinimed, is equal, and so the 
two can " cry quits." 

"Extreme Wo will examine into these eontentions. The main 

Necewlty." weight of the Allies' case lies in the contention that 
the act ia oneof aelf-pn'servution based on "extreme necessity.'' It if> 
recognized that self-prenen'ation may entitle one state to do against 
another stale an otherwise illegitimate ael, if it can justify the snme 
on the ground of " extreme necessity." But the case of " extreme 
necessity ' ' must be clearly established ; otherwise, the ground is liable 
to be abu^^d. To illustrate what is meant by "extreme necessily." 
we will cite the ease of the f'ayoUut. This incident h»pi)ene<l in 
time of peace, not in lime of war. NeverthcU-ss, the fads an- almost 
parallel, and the re;i3onin<; seem:' to apply. 

Tlic Cmnllae It) IKItS, during the Fenian raids on Canada, n 

Cm*. lK)dy of insurgents having ormed and orgnnizwl in 

American territory, and having occupied a small island on tliv 
American side of the Niagara river, prepared to descend on llritish 
territory by means of a small steamer, calle<l the Carolinv. The 
officer in command of the British foi-ces determined to frustrate thin 
attempt by cutting the boat from its moorings. A small force, 
therefore, crossed the river, by night and, after a short struggle, 
captured the Carnl'me and sent it to ils ilooni down the Fiilis of 
Niagara. As tho cutting took place on American territory, the 
L'nited States protested, and called on the British government to show 
a necessity for self-defence which was "instant, overwhelming, 
leaving no choice of means, and no time for delilteration." The 
latter explained satisfactorily and, after five years' negotiations, the 
ofTair waa settled amicably. The latter expressed its regrets that no 
apology had been offered at the lime, and the fonner accepted the^e 
assurances.' 

Present Ap< Now, in the present case, it seems that the necessity 

plicatlan. for self-defence on the part of the Allies can hardly ok 

ICobbelt, I., I82-1A3. 
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described as " inataiit, overwhelming, leaving no choice of means, 
and no lime for deliberation. " The danger from the German menace 
is neither instant nor overwhehning. It is one whicli leaves the 
aggrieved party a clioice of means and time for deliberation. For 

1 example, the Allies might request the lessor to remove the German 
menace within a certain period of time, failing which the former 
would take the remedy into their own hands. The intimniion ivonld 
be heeded, for both China and Germany liad everytiiing to gain by 
its being adopted. In fact, there is here no necessity for self-defence 
sufficient to juslify a violation of China's neutrality. In the case of 
the Caroline, tlie boat would have raided British territory, if it wei'enot 
destroyed before it could carry out its threat. But in the present 
case, tiie danger is not so overwhelming. Such an imminent danger 
might perhaps arise, if the Germans were actually on the point of 
attacking Weihaiwei. the respective limita of each being sepanited by 
some sixty miles. In which case, the British might in self-defence 
forestall the German attack. Here, however, such a hypolliesis does 
not enter, and the menace, therefore, could have been averted by 
direct negotiations between the Allies and the neutral government. 
Then the violation of China's neutrality would have been obviated. 

"Choice of It may he suggested that the issue of Japan's eight- 

Means." day ultimatum (August 15-23) to Germany, calling on 
the latter to surrender its leased territory as well as armed vessels 
within a month, is a hint to China that she should forlliwith devise 
means to discipline her obnoxious tenant. But this is not direct 
negotiations with the terrilorinl sovereign for the purpose in view. 
Such negotiations should have boon started before the serving of the 
ultimatum upon Germany; for, once the preliminaries leading up to 
an armed conflict are set on foot between Japan and Germany, no 
subsequent negotiations between Japan and China in regard to 
Kiaochow can be initialed or carried through. As long as these 
preliminaries are kept out of ^ight, tlie inter sled parties are free to 
act. On the "ne hand, the Allies may request the lessor to get the 
lessee to abate his nuisance, and, on t!ie other, the lessor may impress 
upon his tenant the necessity of penitence and prudence if the latter 
is to preserve his rights. The odds admittedly are against ihe lessee, 
and, therefore, some such negotiations, if properly initiated, will 
result satisfactorily to all concerned. If, however, an ultimatum is 
once issued, the parties are no longer at liberty to negotiate. The 
ex post facio parleying will be coloured by pix-judice, and any 
surrender of the territory may, perhaps, be imiieached on the 
ground of transfer to avoid an anticipated enemy capture. The 
object of the iiegotiation is defeated by the alaruns of war, and efforts 
at negotiation will consequently be abortive. 
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Aiilei' Cmtt Under the circumstnnces, tlie AUieg' cnse cniinot bo 

not proven, regarded na proven. The necessity wliicli exists may 
impel lliem in self-defence to take the remedy into their own 
handii. But this is insullicient to warnnit th<-m in p;oing to the 
extreme of vioUiting China's nentmlity. They have not exIiaUHted all 
possible ways ami means before they redress their wronp. For, before 
tlio attack on Tsingtau, tliey should hare first lodged a formal 
comphiiiit with the territorial sovereign agiiinat his tenant, and 
during the attack tliey should have confined their o{x;riiiions within 
legitimate areas and not extended them to absolut^^'ly iientral territory. 
The contention that the Allies' action is not spontaneous, but provoked 
by that of Germany, is no defence. If Germany's action is illegal, 
that of the Allies is also illegal. One is as indefensible us the other, 
since it is repugnant to all good sense to sanction a wrong committed 
against aniitlier wrong. Two hhicks cannot make a white; so no more 
will two brenclies of neulndity make a valid internationul law. 
Besides, it 13 undignified to vindicate one's act by quoting another 
party's act. For, if A is adjudged a law-breaker, it cannot seriously be 
advanced that B is prepared likewise to stoop to sueli notoriety. If 
ho)4tilitiea mu-^t be wage<l, the interests and ri<>bta of neulnils should 
fit leiift Im" n'si>ectd, Sun^y, it does not conduce to a veneration for 
the precepts of law and order, were belligerents to fight their battles 
on nentral territory and then attempt to justify such violations by the 
aid of flimsy excuses. 

The foregoing reprejM?nls tlie largcft aspect of 
" *■ vinliition. Vi'e propose now to discuns the narrower 
aspects of tlrs contravention. U'ben the Allies utiacked Tsingt^iu, 
they besieged ibe f"rtrcBS principally by land. The Japanese landed 
at Lungkow, situated on tlie northern end of the Shangtuiig promon- 
tory at the s 'UtlH-rn end of which is Tsingtiin, and over one liundreil 
milis fi-om t'mt port, in order to make tbo assault from l)ehind the 
leaseil territory. Tbe British, however, tande*] at I^ovhan bay, 
situated within the limits of the territory. We reiterate that Iho 
Allies' attack on tlie German garrison is a prima facie violation of 
China's nentndity. Now to this is added various other infringements, . 
of which the first is tbe Japanese landing at Lungkow and tbe march 
across the pmmontorj', together with all that is denot«l and connoted 
by that ex[>e<liiion. As previously explained, the Allies need never 
have attiickcHl Tsingtau, if they would formally negotiate with China 
regarding its interment, or tha removal of her German occupant. If, 
however, it is contended by the Allies that tbe German danger is 
*' iustjiut, overwhelming, leaving no choice of means, and no time for 
delilteratiou," and they are, therefore, justified in quelling il, without 
waiting for the routine of diplomatic nt^otationa with the territorial 
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sovereign, theii' operations ought entirely to have been restricted to 
the radius of fifty kilometres, or thirty odd miles, included within the 
leased territory. There is no valid season for the Japanese to land at 
Absolute Lungkow and move troops forward therefrom. If, for 
Neutral the sake of ai^iiment it is conceded that tlie leased 
Territory, territory is one whose neutrality is qualified from the 
peculiar circumstances of the case, then all the territory beyond the 
limits of the 50-kilometre radius is indisputably absolutely neutral. 
The violation of such a ferrilorj' is fiagrant. But this is not alt. 
The districts traversed by the Japanese troops are exjwsed to requisi- 
tions, as well as other rigours and hardships of warfare. And all this 
for a war between two strangers! Consequently, the Allies' contra- 
vention of such a territory is indefensible, and can no more be 
justified than the Oerman invasion of Belgium as a short cut to France. 
Shangtuns AVe come to the Japanese seizure of tlie Shantung 

Kailway. Railway. Under the Kiaoehow convention, Germany is 
given the right to build two railroads from Tsingtau to Tsinanfu. 
But in the construction of these lines, tlie agreement provides that 
" Chinese capital may be invested in these (railway as well ns mining) 
operations, and arrangements for carrying on the work shall hereafter 
bemadeby a joint conference of Chinese and German representatives." 
When the Japanese moved down from Lungkow, they got astrids of 
the main railway and then seized the terminus at Tsinanfu. As this 
is the provincial capitjil, some 220 miles from Kiaoehow, and situated 
in the heart of Shantung, Chinn similarly protested. Japan replied 
and justified the seizure on the grounds of German properly and 
militury nece-sfity. 

No RiKht of Now the claim of German property is untenable, 

Conlisca' since the line in question is not German government 
tlon. property, but a Sino-German concern. Even if the 

proportion of private German capibtl is such that, fhe line is more 
German than Chinese, tho claim is still invalid, for private enemy 
property cannot be confiscated. When found in enemy territory, 
private enemy property may indeed be temporarily requisitioned, 
in urgent cases, by an invading military occupant ; but audi property 
must be restored after use, and compensation given to its owner. In 
the present case, the pTOperty is situated in neutral territory, ani5 
there can be no question of requisition, much less of confiscation of 
such property. Besides, the belligerant has first violated China's 
neutrality by occupying neutral territory, and this not only without 
her sanction, but in spite of her vigorous protests. 
"Military Probably the real reason for the seizure of the 

Neceulty." above railway ia that of "militarj- necessity." In the 
words of the Imperial German Chancellor, " necessity knowa no law." 
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According to the Japanese General Staff, if the niilmiy is not seized, 
ttie enemy may atlack tlie besieger from behind. Thia is a serious 
menace to the safety of the besieging force, and therefore its occup- 
ation by the enemy is unthinkable. If the operations against the 
German fortress are not to bo jeopardised, then the security of the 
besieger must be safeguarded by all possible means. Accordingly, it 
is necessary to seize the railway and so deprive the besieged from any 
hope of outside assistance. Now all thia is not law, although it may 
bo strategy. For it is just on account of this sort of warfare tliat the 
Outlaw of Europe stands condemned in the eyes of the civilized 
world. It is a crime for Germany to attack France through Belgium, 
although militury necessity may dictate that that short road will 
accomplish the maximum results in the minimum of time. Mutatit 
viutandit, the seizure of the Kiaochow-Tsinan railway is another 
flagrant violation of China's neutrality. 
Oeraian Lastly, we will cite one among the other minor 

Quaboat instances of violation, and then proceed to discuss the 

Incident. question of estoppel. During the olockade of Tsiugtau 
a German torpedo boat ran aground on the Chinese coast without the 
limits of the leased territory. Thereupon a Japanese vessel went and 
captured it. This capture having been effected in neutral waters, 
China also protested. The seizure is a direct contravention of Article 
II of the thirteenth Hague convention, 1907, on neutral rights and 
duties in maritime war. That article provides as follows: — "Any 
act of hostility, including therein capture and the right of search, 
committed by belligerent warships in the territorial watera of a neutral 
power constitutes a violation of neutrality and is strictly forbidden." 
Nor can the seizure be justified on the ground of continuous chose. 
For it is established that as soon as a vessel chased comes within 
neutral waters, like the cose of defeated troops entering neutral 
territory, the pursuer must abandon his pursuit. If he continues hia 
pursuit and makes the capture in such waters or territoiy, the seizure 
is both invalid and a violation of neutrality. 
Oilna'sCaM So much for an examination of the Allies' case. 

Mamlned. But in fairness to them it may be admitted that the 
territorial sovereign himself is not entirely free from blame. The 
question for consideration is the extent as well as the consequences of 
such responsibility. 
RIeM of For. It has been postulated, that from the moment China 

tlHcatlon. agreed to allow Germany to fortify Kiaochow she lost 

her right to complain if, in the event of cireumslances such as have 

now arisen, an outside party found it necessary to take violent 

measures in order to remove those fortifications.* Now thia 

iNortb-Chiiu Uenld, Sept. 12, 1914. 
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would be true if Chiua had expressly autliorised the lessee to 
construct the defences for his exclusive benefit. According to the 
Kiaochow ngreement, however, the fortifications are not intended 
for his sole use, but are designed "at the same time to increase 
the military readiness of the Cliinese Empire,'" Moreover, the 
Cliinese goveniment reserves to itself, within the zone of 100 li, " the 
fight to station troops, in agreement with the German government, 
and take otlier military measures." That is to say, when the 
tenancy expires and the lessee comes to deliver up his possession 
to the lessor, the place will be fully equipped with defences 
for the use and protection of the grantor,* This perraisaion falls 
short of that granted to the other lessees to erect, and keep in repair, 
such defence works for their exclusive benefit. In favour of Russia, 
for example, the treaty provides that "as Port Arthur is solely a 
naval port , . . . Hussia will herself erect what buildings are required for 
the naval and military forces, for the erection of batteries or barracks 
for the garrisons, and generally provide all the funds required."* In 
respect of Weihaiwei, "Great Britain ahall have, in addition, the right 
to erect fortifications, station troops, or take any other measures 
necessary for defensive purposes."* And concerning Kwangchow- 
wan, "France may erect fortifications, placegarrisonsof troops or take 
any other defensive measures on the leased land."' 
China not Therefore, China never granted to Germany a right 

Estopped, similar to that conferred upon the other powers, and so 
is not estopped from objecting to the violation of her neutrality. If 
such estoppel could operate at all, it might conceivably be where 
Germany itself Imd attempted to expel the other belligerent lessees 
from their tenements. For example, it could have attacked either 
Weihaiwei or Port Arthur, each being within easy striking distance of 
Tsingtau. As a matter of fact it did not, and this surely is signifi- 
cant. But even if it did, the bjir against China would still not 
operate. In fact, as we have already siiown, so long as the holding 
remains the property of the lessor, although the lessee is entitled 
to its possession for the period of the lease, the hitter's rights are 
imperfect. This right of possession can never be I'educed into 
ownership, and therefore any trespass thereon, especially vi et armie, 
causing damage to the grantor's property, can not deprive the lessor 
of his reversionary rights. If such damage has been done, the lessor 
reserves to himself full liberty to demand reparation from the 
trespasser or wrongdoer. 

1 Art. 1. 

> Cf. Bockhill, address to the New York Century Club, Kov. 10, 1914. 

8 Arts. 6-7. 

• Art. 2. 

8 Art. 4. 
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t1«r impo- China ia, however, to blame because she is weak, 

lence. not because alie is negligent. In 1898, it wtis her 

misfortune to bo found weak nnd decrepit; otherwise, no leased 
territories could have been extorted from Iier. In 1914, it is also her 
ill luck to be found impotent in the mihtary sense although 
rejuvenated; otherwise, tlio question of Kiaochow need never have 
come up for discussion. Such impotence, indeed, prevents her from 
compelling either belligerent to respect her neutnility. This, 
however, does not disentitle her to any relief, for against all infractions 
of her neutrality she hns protested vigorously. She is weak, but she 
is not negligent in the protection of her interests. If the Allies 
justify their capture of Tsingtau because Germany first violated 
China's neutrality by sending ti-oops into Tsingtau on Chinese 
niilways, then the Allies have siniultiineously committed an infraction 
of the same neutrality when, according to the international protocol 
of 1901 they maintained legation guards as well as giirrisona in the 
metropolitan province, so as to keep open the commnnication between 
IVking and the sen.* Here we liiive an important reason which 
explains the territorial sovereign's impotence— treaty obligations. 
China desires and is willing to preserve her neutrality, but she cannot 
carry out her measures because of her treaty obligations. Such a 
conflict of duties is most embarrassing, and the results are only to he 
expected. This is why we suggested in a preceding section that the 
Itepnblic is now entitled under the Hebiig a>c slantibiis doctrine to a 
conccllation of these leases. L'nder the circumstances, the Allies 
miglit have assisted China in maintaining her neutrality, instead of 
imitating their enemy and emulating his violations.' 
Utmost The position of the lessor is, therefore, unenviable, 

Poulble but not hopeless. The Hague conventions enjoin a neutral 
01ll(«iK?. (jj maintain strict neutrality, but they do not rciiuire 
him to do the impossible. Tlie status of neutnility moy be absolute, 
but a state's ability to protect the siime is not. For example. Articles 
VIII and XXV of the tliirteenth convention lay down that a neutral 
government is only bound " to exercise anch vigilance ns the means 
at itsdis|V)sttl permit," in order to prevent infractions of its neutrality. 
These infractions, indeed, refer to the fitting out or anning of vessels 
within neutral jurisdiction by one belligerent agiiinst tlie other. The 
buiguiige used, however, apiicars to cover various other cases of 
violations. Even if we confine our definition to the fitting out of 
nrmwl vessels in neutral waters, it seems that the ci\se of German 
cruisers making Tsingtau a base of hostile operations against the 

1 Siipr.<, •i7.2S. 

* C/. Sir Fraud) T. PigKntt's tlionslitfnl article, tio Cliiiia ant) tira War. m tlia 
Nineteen til Centnrf, 31 arch, 19 IS, 
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Allies' shipping is here covered. Now the meana at China's disposal 
is admittedly insufficient to prevent or restrain tlie German vessels 
from earrj'ing on tlieir illegal depredations. Therefore, she cannot 
be saddled with an absolute responsibility. A iieutrul is bound 
to do conscientiously what he can, and not what he cannot. To 
make the neutral's responsibility absolute is to impose on him a 
burden so harsh that, compared with neutrality, war may appear less 
intolerable. And by straining at a gnat, we inevitably drive all 
neutrals into belligerency. Accordingly, the second state of a neutral 
is worse than the first, and this is surely not intended by the 
legislators of international law. Therefore, so long as China exercises 
her utmost possible diligence, or conscientiously employs the means 
at her disposal, — for example, she has protested as well as taken 
measures short of actual open collision with her violators, — it does 
not seem fair for the Allies to make her a scapegoat of their omissions 
and commissions. 

When the Japanese landed nt Lungkow, China 
protested in vain. Thereupon the latter declared a war 
zone around the leased territory. This extended as far north as 
Lungkow and as far west as Weibsien, some thirty odd miles from 
the western limits of Kiaocbow,— ronghly about twice the area of the 
original limits. . Within this zone the territorial government an- 
nounced that it would not be responsible for the acta of hostility 
between the two belligerents. Now it may, perhaps, be suggested that 
by this act of delimitation China surrenders a portion of her territory 
to the use of belligerents, and therefore the Allies are committing no 
violation of her neutrality if they carry on their hostilities within 
those limits. The fact is, however, that the war zone is not created 
voluntarily. It is declared not before, but after, the Japanese landing 
at Lungkow. Since the Japanese can not be prevailed upon or 
compelled to desist from their puriwse, the territory is already 
violated. Such violation cannot be remedied by the demarcation of 
a war zone, and belligerent acts committed since that landing are 
not protected by that demarcation. The landing at Lungkow 
being illegal, all subsequent acts arising out of it are similarly 
invalid. For example, a robber enters a house; the householder is 
powerless to coimj with liim ; and the latter allows the former to take 
away his property. Surely, the wrongdoer cannot assume that the 
householder's permission given in these circumstances can give him 
a valid title to the goods or otherwise exonerate him from his guilt- 
Ita Slgnlfi* Tbe real object of the delimitation is to foreslal the 

once. protests of the Gennans on this score, aa will presently 

be seen. The creation of the zone predicates no admission on the 
part of China that the Allies' octions are legitimate, because their 



dbyGoogIc 



( M ) 

acts are illegalii) the Rrst iiistuuce nml nil! be conlinuc<], whether 
or not aiich a zone is created. The zone 13 renlly an attempt at 
a compromise between China's iiihereiits rights as a neutral and 
the Allies' rights as a belligerent. The compromise is incongruous, 
but dictated by necessity. The territorial sovereign cannot p&Diate 
what the Allies have done or will do; ot the same time he must safe- 
guard himself against other complaints. For if German property ia 
destroyed by the Allies in the course of their violations, their owners 
can claim compensation from him for his negligence to protect them. 
Therefore, to furestal these cliiims, China marks out a zone and declares 
that she will not be responsible for the acts of hostility occurring 
therein. The expedient is an anomaly, but so is the existence of 
leased territories, and so is the Allied attack on Tsingtau. The zone 
may be a crude compromise between Kight and Might, but ia the 
best the poor neutral can do under the circumatances. 
Oennaay Germany at once protested agninat this act of 

Ettopped. partiality in favour of the Allies, and declared that it 
would hold the territorial sovereign accountable for any losses which 
might result from the Allies' actions. Here we have China between 
the devil and the deep seu: the Allies violate her neiitmlity Ixicause 
(Germany has first violated the same, and the latter threatens to hold 
her responsible because she allows its enemy to infringe upon her 
neutrality and so injure its property! But the German protest is 
untenable, and so the tenor of China's reply is obvious. Kiaochow 
is leased to Germany for quiet enjoyment, not for aggression. If the 
leases makes an improper use of his tenement, he commits a nuisance 
thereon. If the nuisance is not abated and its continimiico will 
expose the tenement to serious damage from the aggrieved tenants, 
lie commits a breach of the implied covenant for quiet enjo^'ment. 
Thereupon the lessor can rescind the lease, get him to quit, or if he 
refuses, forcibly eject him from the premises. In the present case, 
the lessor is precluded by force of circumstances from enforcing his 
own mandate; nevertheless, the dispossessed tenant is e8top{)ed from 
objecting, if his neighbours attempt to remove the nuisance tliem- 
selvea. 1'he title of the defaulting leasee loses its validity so soon as 
he commits a breach of his covenant, and it is immaterialto liim 
whether he is ejected by the lessor or by his neighbours. The lessor, 
of course, ia vitally concerned how his quondam tenant is ejected — 
wlietber by himaelf or by a third party. But the tenant himself is 
estopped fnMn any right of protest. 

ProMr '" ^'** ^'S^t of *-^^ forgoing we ue now in n 

SoUitloa of position to suggest the proper solution of the Kiaochow 

£"'"-"- roblem. We have seen wherein one party has 

lundered and wliereio another party haa committed 
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grave errors. Accordingly, the ideal thing to do 13 for Gerinnny 
to retroeede the entire leased territory to China, It i3 understood 
that the lessee, before replying to the Jajmnese ultimatum, did 
approach the lessor on the subject of Kiaochow'a internment. 
The proposal, however, was accompanied by certain conditions 
which China had reasons for believing would not commend them- 
selves to the Allies; so the offer was declined.* Therefore, this 
retrocession must bo unconditional. In addition, Germany should 
desist from all activities and ojierations which will furnish tho 
Allies any cause for ahuui. But all this must be done not later than 
when war is declared against Russia, France and England, if the 
transaction is not to be invalidated on the ground of transfer to evade 
enemy capture. Above all, the resurrender must be absolute and 
perfect so that Germany will have lost all right of control or 
jurisdiction over the quondam leased territory. Tsingtau will then 
be a fortified Chinese port, and German menace will have disappeared 
from China. The Allies will then have no pretext to violate China's 
neutrality and Germany's commercial interests may still be preserved. 
As it is, however, the latter loses not only its right to the 
leased territory, but also various other commercial privileges in 
Shantung. 

Now to sum up briefly. A leased territory is 
inalienable, because the lease ig personal and confers upon 
the lessee a right only to occupy it on good behaviour. At the expir- 
ation of the tenancy the lessee is bound to restore the property, intact 
and perfect, to tlie grantor. The territory is quasi-neutralized and, 
therefore, is neutral. As regards the special case of Kiaochow in the 
present war, tlie Allies are not justified in violating China's neutrality, 
because the German menace is not "instant, overwhehning, leaving 
no choice of means, and no time for deliberation." Had Germany 
been farsighted, she would have resurrendered the leased territory 
to China, absolutely and unconditionally. But the lessee was blind 
to the inevitable and so courted disaster. The Allies should have 
formally called upon the lessor to remove his offending tenant before 
proceeding to abate the nuisance themselves. The lessor, on the 
other hand is not entirely free from responsibility. It is his fault to 
be found physically weak when his ability to defend his own 
neutrality is tested, but this fact does not absolve those who, being 
co-signatories of the Hague conventions, should have assisted, instead 
of taking advantage of his sad plight. China may be blamable for 
her omissions. But Germany, Japan and England are no less 
reprehensible for their commissions. 



Summar;. 



1 North<Chinft Herald, Sept. 12, 1914. 
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CHAPTER VI 
RIGHTS OF PREFERENCE 



1 24. DenranoN. 

In a certain class of coiivenlioiia the trenty powers have secured 
to tliein what may be termed " rights of preference." These consist 
of two main species. The first is the so-called " sphere of influence," 
and signifies tliat ii particiilnr piece of territory slmll not be alienated 
to any third atjite witliout the consent of llie other contracting party. 
The second expresses that one eontracling state shall Iiave the 
riglit to be offered the first option to accept or refuse a certain con- 
templated tmnsaction. Such tiansaction may be either tlie construc- 
tion of a railway or the flotation of a loan. 

These rights of preference do not all originate in the same way. 
Tlie first species is found in a formal declaralion or agreement between 
the two contracting states and is n regular state ducumenl. The 
second is, however, contained generally in a purely commercial 
contract between China and a private foreign industrial concern, 
although sometimes it is also included in a state document. The 
latter transaction is commercial, pure and simple. In other countries 
such a transaction is far removed from jxilitics or diplomacy, but in 
China it assumes a politico-commercial complexion, which will bo 
further discussed when we come to deal with railroads, mines, and 
loans. Ai»art from litis minor difTerencc, these rights resemble each 
other in that they are intended to fetter China's independence of 
action. How far this independence of action is restricted or impaired 
we will now procet^d to discuss. 
I 25. "a»HERBS OP INPLyENCE." 

As already noted, the Rrat category of preferential rights deals 
with the non-alienation of a particular piece of territory. The 
reference here ia to the so-called " sphere of influence," but llio 
definition seems to include also the coses of Macao and Kiang Hung. 
It will be remembered that, in 1887, when China ceded the first named 
to Portugal, the latter engaged "never to alienate Macao and its 
dependencies without agreement with China."* Similorly, when 
Great Britain ceded Kiang Hung to China, in 1894, the latter also 

»5upni, 8. 
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engaged not to alienate the same " without previously coming to an 
agreement with Her Britannic Majesty." * These cases of non-alien- 
ation are clear and unambiguous, und we need not enlarge upon 
them. 

As regards the "spheres of influence," we find that these, lilte 
leased territories, date from 1897-1898. On March 15, 1897, China 
declared to France that it would never alienate or cede the island of 
Hainan to any foreign p3wer, "either as a final or temporary cession 
or 38 a naval station or coaling depot; "' and on April 10, 1898, the 
former assured the latter that it would not so cede any of its 
provinces hoidering on Tongking, "either definitely or temporarily, 
or oil lease, or by any title whatsoever."' On February 11, 1898, 
China similarly engaged itself to Great Britain in respect of 
the provinces adjoining the Yangtse river, whether the alienation 
was under "lease, mortgage, or any other designation."* On April 
26, 1898, a like declaration was made to Japan concerning the 
province of Fukien, "with all the territory in the interiur and along 
the sea coast within its limits; "' and on May 25, 1915, China assured 
the same state that "within the province of Shantung or along its 
coast, no territory or island will be leased or ceded to any foreign 
power under any pretext," and that it "has given no permission to 
foreign nations to construct on the coast of Fukien province, dock- 
yards, coaling stations for military use, naval bases, or to set up otiier 
military establishments."* 
I 26. LEGAL STATUS. 

As far as can be ascertained, the exact nature of these alleged 
('spheres" does not appear to be intelligently appreciated. 

Halt's De> It is claimed that when the territorial sovereign 

fialtloa. makes a declaration in favour of a foreign state, respecting 
the non-alienation of a certain piece of territory, that state is forthwith 
entitled to regard such territory as earmarked for its benefit and 
ultimate occupation. This claim is a bold one, and we will test it fay 
the aid of Hall's definition of a "sphere of influence." He says that 
it "indicates the regions which geographically are adjacent to, or 
politically group themselves naturally with, possessions or protector- 
ates, but which have not actually been so reduced into control that 
the minimum of the powers which are implied in a protectorate can 

1 Sapra, 13. 
1 Bockhill, 173. 
*Ibid., 17^-179. 

• China, 1898, No. 2. 
B Bockhill, 181-182. 

* Infra, appendix B, treaty (A), note 1, and treat; (B), note 10, nrnpoctimlj. 
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be exercised with tolerable regularity. It represents an understand- 
ing which enables a state to reserve to itself a right of excUiding other 
European powers from territories that are of importance to it, 
politically as afTordiug means of future expansion to ita existing 
dominions or protectorates, or atrategically as preventing civilized 
neighbours from occupying a dominant military position," ^ 
Fictitious Now, in the case of the territories we are here 

"Sphere*." discussing, it will be seen that the above definition is in- 
applicable. For example, the territories in question cannot be describ- 
ed as adjacent to, or politcally grouping themselves with, the various 
foreign states' possessions or protectorates. The island of Hainan is 
some eighty miles from Kwangchow-wan ; the coast of Siiantung is 
at its nearest point some fifty miles from Port Artliur. But 
Kwangchow-wan and Port Arthur are leased territories and, as we 
have already seen, are very different from possessions or protector- 
ates. The nearest poasessions which may be described as being 
adjacent to such territories are Tongktng, the nearest port of which 
is over 140 miles from Hainan; Korea, the nearest port of wliich is 
some 170 miles from Chefoo, on the coast of Shantung; and Formosa, 
which is some eiglity miles from the nearest point along the coast of 
Fukieu. The only cose of proximity occurs in the provinces of 
Kuangsi and Yunnan the borders of which march with those of 
Tongking; but, on the other liand, Hongkong is over ■^50 miles from 
the nearest port along the Yangtse river. 

Apart from this element of proximitv to possessions «..' 
protectorates, the actual circumstances which called foilh tlie v:iriou8 
declarations in favour of the foreign states deserve to be noted. These 
declarations were not made 8i>ontancously. Except in the case of 
Japan, they were given in resiwnse to the solicitation of tlie interested 
states during tlie period of the scramble for leased territories and 
" battle of concessions." ' And the engagements in respect of Fukien 
anil Sluntung were only granted subsequent to the acceptance of the 
Japanese ultimatum in May, 1915. Therefore, it is all a matter of 
duress and overwhelming pressure; there is no question of consent or 
willingness whatsoever on the party of the declarant state. 
Claim* laad- Consequently, the claim that such a declaration in 

miulbl*. favour of a foreign state at once entitles it to regard the 
territory in question as earmarked for its benefit and ultimate 
occupation is inadmissible. If this declaration is made in respect o( 
a territory within which such state baa a position r«cc»gnised oa 
privileged from the amount of capital sunk by ita nationats in railroad 

1 FoToifR Jarladfetion, I3& 
> See n|ta, | 73, 
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and other industrial enterprises tlierein, it may, perhaps, be assumed 
that some such construction may have been intended by the con- 
tracting parties. Here again, however, the rule of international law 
concerning servitudes applies. Namely, that where a grant derogaies 
from the prerogatives of the territorial sovereign, any doubts as to 
its interpretation must be construed in favour of the territorial 
sovereign and against the state or states claiming benefits thereunder. 
Now in the interpretation of this class of treaties, or documenta 
having the force of treaties, it is predicated that the territorial 
sovereign retains his inherent rights, unless the same are curtailed by 
express words to that effect. Therefore, in the present case, he 
cflnnot, ill the absence of explicit consent, be held to bind himself to 
anything in the nature of an impairment of Iiis own independence, 
much less that of admitting a foreign state to the exercise of an 
imperium in imperio within his dominions. 

ReaiMeanrng I" favour of the foreign state the declaration may 
of the De- be interpreted as a conditional recognition of its special 
cUratlon. position by the territorial sovereign. This position is 
recognised, not so much against the territorial sovereign himself as 
against all other states; for the privileged state is clearly, by the act 
of solicitation, apprehensive lest its position of vantage should be 
wrested from it by, or be given to, a third state. But the construction 
cannot be pu'j'-.zd further, to imply that thereby the declarant makes a 
virt"-*.! grant to the foreign state which is to lake effect at a future 
-^aie. Consequently, to place upon the declaration any other 
extraneous construction is to ask the declarant to sacrifice his 
freedom of action. And this, as we have already seen, cannot be 
presumed for want of satisfactory evidence. Of course, the different 
interested states may, and do, arrange among themselves how each 
will respect the other's special rights and privileges.^ These arrange- 
ments bind only the contracting parties; they are invalid against the 
state within whose territory such rights arc situaied. In fine, with 
or without the declaration, the territorial sovereign is to be understood 
aa reserving to himself all his natural attributes and prerogatives. 
The assurance merely signifies that, if events should arise in the 
remote future which may compel him to choose between the claims 
of different states, those of the state in whose favour the declaration 
has been made will be respected to the exclusion of all others. 

"Questionable Moreover, this right of preference which is to begin 

Reversion- to operate when the contemplated contingency does occur 
■ry Rlg^t." jj^ ^jjg remote future, is a passive power, rather than 

1 For the Anglo-Germnn and Anglo-Russian underBtandingj, see Hockhill, 62, 
180, 183-184; Ciiina, 1899, No. 1, 27-31; ibid., No. 2; 1900, Na 6. 
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active. It carries with it no immcdinto authority, no immediate right 
of control, although it may contemplate the exercise of that authority 
should this country break up, or he constrained to alieuato the 
territory in question. In the light of present events, however, it ii^ 
reasonable to conceive that the contemplated state of affairs will not 
easily come to pass. When, in 1897-1898, China entered into the 
agreements under consideration, as well as those respecting leased 
territories, many wiseacres foretold her imminent disruption, and 
" the states with world -ambitions were anxious to establish colourable 
claims, whicli might be useful when the anticipated struggle for the 
fragments of her empire began."* But since those good old doys, 
she Ims experienced an unparalleled recuperation. The Republic has 
already been formally admitted into the Family of Nations by its 
signatures as well as adhesions to the Hague, Geneva and other 
universal conventions, and, therefore, will ill brook any attempt or 
pretence to revive such contemplated exercise of authority. Sucli an 
exercise of authority has been termed a " questionable reversionary 
right."' In the circumstances it appears inevitable that the reversion 
will never fall in. 

"RSbus Sic Finally, there is again the doctrine of rcbiia »!c 

staatibut." atantibuM As in the case of leased territories, so here in 
thc^e alleged "spheres," the element of a vital change of circum- 
stances ia onini[>otent. Tiio right to grow and to develop according 
to the needs of the country is just as much a primary duty of a 
sovereign stale as the right to exist and be independent. And this is 
so clearly understood as well aa predicated in international taw lliat 
we necil not enlarge upon it. Now, the right of exercise of authority 
by a foreign state over a certain tract of land, when the conleinplateii 
ri>ntingency ever should occur, is no active right, as wo have seen. 
But the knowledge that tlie right is there, although its exercise may 
be postponetl, is not conducive to harmony which is so assential an 
ingredient in the friendly intercourse lietween China and the various 
intere:!ted states. Human nature being what it is, it is reasonable to 
conceive that some over-zealous diplomats of the latter may endeavour 
to revive or even antedate the claim. Since the declaration is, in the 
light of present events, a negligible quantity, it is futile to make a 
ca}iital out of it. Such a claim will never be admitted, unless the 
interests! state is prepared to go to the extreme of emulating Japan 
and extorting the same hy the issue of an ultiraalion, with full 
knowledge that a refusal of the ultimation will mean plunging the 
two countries into bloodshed and reaping its aftermath of hatred and 
enmity. 

1 LMvtvno!, 182. 
• IbiJ. 
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We are, however, no alarmists. We firmly believe 
™' that out of this war in Europe, men will emerge mucli 
saner beings. Nevertheleaa, for the welfare of nations who sliould live 
one with another in peace and cordiality, not one intriguing against 
the other, we cannot refrain from this note of warning. Since the 
declaration is, and bids fair to be, a dead letter, it is a dog-in-thc- 
manger policy to insist that it should continue to adorn an inlernn- 
tioiial document. Much the wisest policy is to let it go the way of 
those other declarations and engagements which are being expurgated 
by the rule of Cessaiite Talione, ceasat lex ijisa. Accordingly, we look 
forward with confidence to the early disappearance of such anomalies 
and anachronisms from the pages of international documents, here in 
China as well as elsewhere. 
I Z7. OPTION OP FIRST REFUSAL. 

We now come to the second species of preferential rights — the 
right to accept or refuse a certain transaction. And this, except in a 
few isolated examples, occurs usually in a purely commercial or 
industrial contract. 

Loan Bot* When a foreign loan is contracted, China undertakes 

atioB. that in consideration of the present advance, the creditor 

will in future be given the ^vAi option of refusal to the flotation of a 
second loan for the same or similar object. This loan may be for 
purposes of public administration or railway construction. Article 
XVII of the Reorganisation Loan of 1913 for £25,000,000, for 
example, reads as follows; — "In the event of the Chinese government 
desiring to issue further loans secured upon the revenues of the salt 
administration, or to issue supplementary loans for the purposes of 
the nature of those specified in Article 2 of this agreement, the 
Chinese government will give to the banks* the option of undertaking 

such loans The Chinese government further undertakes that for a 

period of six months after the complete issue of this present loan 
and payment of the lost instalment thereof in terms of the prospectus, 
it will not proceed to the issue of any other government loan, or loan 
having a government guarantee, concluded later than April 10, 1913, 
without the previous agreement of the banks." 

This right of priority is brought out even clearer in Article XVI 
of the Currency Reform and Industrial Development Loon of 1911, 
for £10,000,000, which provides as follows: — "If the imperial 
Chinese government should desire to obtain from other than Chinese 
sources, funds in addition to the proceeds derived from this loan, to 
continue or complete the operations contemplated under thisagree- 

^ I.e., of the Five-Power Group: Great Britein, France, Gemmny, Japan, wd 
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ment, the impeml Chinese government shall first invite tlio Innks^ 
to undertake a loan to provide the funds required; but should the 
imperial Chinese government fail to agree with the hanks as to the 
terms of such supplementary loan, then other finnncial groups may 
be invited to undertake the same; and should the imperial Chines 
f^Ycrnment decide to invite foreign capitalists to piirtiL-ipnte with 
Chinese interests in Manchurian business contemplated under iliis 
loan, or to be undertaken in connexion tlierewitli, the banks shall 
first be invited to participate." ' 

Railway Con- In the case of railway loans, the pledge sometimes 

■tructloB. goes further. It provides that, the creditor liaving 
advanced the money for the construction of a railway in a particular 
piece of territory, all funds for the constrnclion of subsequent lines 
within that territory will likewise be provided by the same creditor, 
unless he should decline the option. For example, Article 1\', 
Section II, of the Kiaocliow agreement reads thu3:-~" The Chinese 
government binds itself in all cases where foreign iissistiuice, in 
persons, capital or material, may be needed for any purpose whatever 
within the province of Shantung, to offer the said work or supplying 
of materials, in the first instance to Gonnnn inanufactua'rs and 
merchants engaged in undertakings of the kind in question. In 
Dtse Gennan manufacturers and merchants are not incliiicl to 
undertake the performance of such works or the furnishing of 
materials, China shall then be at liberty to act as she pleases." 
Similarly, when Japan extorted the treaties of May, lOl.'S, from 
China, Article II of tlie ^reement respecting the province of Shan- 
tung reads as follows: — "The Chinese government agrees that as 
regards the railway to be huilt by China herself from Cliefoo or Lung- 
kow to connect with the Kiaocliow-Tsinanfu railway, if (iennuny 
abandons the privilege of financing the Cliefoo* Wei hsien line, China 
will approach Japanese capitalists to negotiate for a loun."* 
Condlttolu ^**^ these are onerous terms and are characteristic 

"Ib Rc- of the politico-commercial complexion of such transac- 
str«lNt»t tions. In harshness as well as usurionsness, llicy are 
reminiscent of Sbylock's pound of flesh. But, the 
transactions being commercial, they are perhaps better designated 
as conditions " in restraint of trade." The borrower may want to 
borrow elsewhere and may even secure better terms, or he may desiro 
to get a third parly to finance the construction of his railroad and 

* Ijt., of ihe Four- Power Group: America, EnKlatid, Fmncc, nnd Gcminny. 

* For rimilnr engaRcmente, we art 14 ot tt>e 1012 Criop kian; art. 15 of llio 
Belgian loan of the aatne jrear, etc. 

' Infrt, appendix B, treaty (A). S«o alio n^mi, 12, tor tiM "exc!iutvoprivil)(<:" 
daan 
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probably receive more favourable consideration- But if he goes to a 
certain party who graciously accommodates him once, then under the 
agreement the former must go again to tlie latter for subsequent 
accommodotions, unlesa the lender chooses to decline. This is creating 
a virtual monopoly in favour of the foreign capitalists. Consequently, 
tliey are free to impose their own terms and conditions. And this has 
the effect of stultifying international trade. Such a monopoly inevit- 
ably not only injures the borrower, but it also keeps away other foreign 
investoi-s. The world is moving towards a community of ideals, a 
community of intercourse, commercial, economic, and industrial, as 
well as political. But here is a serious stumbling-block which is 
being preserved for the exploitation of a fortunate few, when this 
entire vast market should be thrown open to international trade and 
investment. It is not the fault of the Chinese shop-keeper that 
other customers cannot freely come in. T!ie responsibility is on those 
who, coming early, think theirs is tlie rightrto "catch the worm." 

Unwholesome Oi course, the terms of the monopolists may prove 

Moral At- as attractive as those offered by other outside investors, 
mospbere. although generally they are not. Nevertheless, the 
moral atmosphere surrounding such an exclusive transaction is 
unwholesome, when it is regarded from the point of view of inter- 
national ethics and fair play. In law, Shylock is quite legitimate in 
insisting upon hia pound of flesh; but, in fact, it is a farce and an 
outrage upon all good sense. Moreover, the enmeshing of the Jew in 
his own net is significant, and his prototypes may well profit by his 
lesson. There is, however, another important consideration. If a 
spade is a spade all the world over, then business is business. And 
if business is business in other countries, it ought not to be a cross 
between commerce and politics in China. The marriage between the 
two is unnatural and ill-assorted, and it will not be long before either 
or both will succumb to the strain. If a borrower can secure lenders, 
there ought not to be anything to fetter his independence of action. 
And even if he must borrow from one lender, it is illegitimate to 
engraft politics into the transaction. Business plus politics means 
undue influence, and this smacks of injustice and oppression. 
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PART II 

TREATIES, CONVENTIONS, ETC., OF AN 
ECONOMIC CHARACTER 



CHAPTER I 
RIGHT OF TRADE AND RESIDENCE 



1 2S. FREEDOM CX^ TRAD2. 

So far our (Hscussion has been coDfined to treaties and conven- 
tions of a political cliaracter. We will uow examine tliose of an 
economic cliaracter. 

Of the aliens wlio come to or reside in China, the trading classes 
constitute the preponderant majority. They may como and ro as 
they pleas ', subject to the regulations about passports and treaty 
]>orts, and there are no exclusion laws to deny them admission. 
Prior to 1842, their right of trade was restricted to verj- nairow limits. 
For example, they could not trade directly with any Chinese, but must 
needs go through u group of merchants known as the Co-hong. Since 
the treaty of Nanking of that year, all unnecessary restraints were 
abolished. The stipulation is as follow.** : — "The government of 
China living compelled the British mcrcliunts trading at Canton to 
deal exclusively with certain Chinese merchants, called Hong- 
merchants (or Co-hong), who had been licensed by the Chinese 
government for that purpose, the Emperor of China agrees to abolish 
that practice in future at ail ports where the British merchants may 
reside, and to permit them to carry on their mercantile transactions 
with whatever [icrsons they please.'" 

Such freedom of trade is beneficial to all concerned. Acconling- 
ly, alien traders will not tie "subject to any new limitations, nor 
impeded in their business by monopolies or other injurious 
restrictions." ' 



1 Art. 5, BriluhlS43. 

* Art. 15, Anierican IM4. Motiopolwi, " cornew," unfair trading, etc., are 
penaliwd I); ( 154 of Boolu 0-7 ot ttM aiineac Code. <y. AbliaRter. Sft-SST; Dr. Wu 
Tiiig-fang, in 35 Am. L. Rev. (1901), 350 351. 
( M ) 
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i 29. TREATY PORTS. 

Wlieii a city or port is thrown open by treaty, agreement, or 
convention to foreign trade and residence, it is known as a "treaty 
port " or •' open port." This may be a port in the ordinary significn- 
lioii of the word, or it may be an inland city or mart, many miles 
from the seacoast. The first five were Canton, Araoy, Foochow, 
Ningpo and Shanghai, opened by the treaty of Nanking.^ Since 
then the number of such ports has increased to something like over 
eighty, until now they seem quite capable of tapping the wealth of the 
greater part of the country. They are spread out mainly along the 
seaboard and tlie Yangtse river as well as its tribateries and 
subtributaries. In this way they resemble roughly the shape of the 
letter "T" tilted horizontally. 

Treaty Port I* i^ Still uncertain what are the precise limits of a 

Limits Still treaty port. For the enforcement of the shipping re- 
Unsettled, giiiationa, these limits are defined by the customs 
authorities, but it is still unsettled how far these limits extend for the 
purposes of foreign trade and commerce. 

On April 10, 1908, the AVai-chiao Pn addressed the 
nese **• ,jipioinatic body as follows: — "In none of the treaties 
has it been clearly expreassd how the limits of a 'treaty port* and 
the 'interior' must be defined. In the Chefoo convention between 
China and Great Britain, section III, it is said that no li-kin ought 
to be collected on foreign goods within the concessions of the open 
ports. Afterwards, it appears from the Additional Articles to this 
agreement that the question required further consideration. All 
this shows Ihat the above is a question which has not been properly 
settled between China and the foreign powers. Up to now the 
foreign ministers in Peking held the opinion that the words 't'ung 
shang k'ou ngan' (treaty port) comprised the port, the city of the port, 
and any road or waterway connecting these two. To this defining of 
limits we have never agreed. This time the consular body in Shanghai 
holds that the limits of the port are detennined by the imperial mari- 
time customs in accordance with the requirements of the shipping 
visiting the port, and that within the limits thus determined the lev; 
of U-lin is not permissible. This contention is only a proposal from 
the consular body and cannot be taken as definite." 

. . In reply the foreign diplomats observed : — " In the 

' absence of an explicit definition acceptable to both 

sides, the intention of the treaties must be examined, and it will 

doubtless be conceded that the imposition of import datics on foreign 

1 Art. 2, British 1842. 
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merchandise wes intended to admit those goods to particular 
niarketa in Cliina, and that it was not intended that these goods 
should pay other dues until transferred to more distant markets in 
the interior. Similarly with native products, it was only intended 
that when Ihey wero purchased at a more distant market in (he 
interior for conveyance to a treaty port, and shipment abroad, 
they should pay a transit due in excess of the import duty. That 
the foreign powers, in negotiating the treaties, intended that a fairly 
liberal area should be comprised by the tenii 'treaty port' or 'port 
open to foreign trade' is evidenced by the use of the terms 'cities and 
towns' in the English text of the British treaties, and 'poiia el villet' 
of the French treaties; also by the rules regarding the issue of pass- 
ports for travelling in the interior, where no passport is called for 
within 100 /(' (33 miles) of the treaty port. The tendency, on the 
other hand, of the Chinese authorities has been to restrict the 
meaning of the term within the narrowest limits, with the con- 
sequence that the tariff on a basis of five per cent, ad valorem 
becomes in effect transformed to a seven and a-half per cent* 
tariff." ' 

Two Views Here we have two contrary views os regards the 

DUciisMd. proper limits of a treaty port. On the face of it the 
foreign view certainly seems more reasonable. Upon closer examina- 
tion, however, it does not seem so convincing. For wo arc once more 
face to face with the rule of interpretation already cited, respecting 
international servitudes. Now the object of dt^signating a particular 
city or port as an open i>ort is to reserve a particular area for the 
residence of foreigners, within which they may carry on their 
legitimate trade and be amenable to their own consular ofKcers. Over 
this area the terrritorial sovereign has del<>gated his right of control 
and jurisdiction. And, therefore, he has also waived his right to tax 
foreign proiwrty therein. But such a waiver operates to diminish 
the amount of his revenue, and this diminution is a loss to his 
treasury. If the area of the locality to bo exempt from the levy of 
ll'kin is increased, then the loss to the territorial sovereign will also 
increase, since under the treaty tariff he can levy duties on foreign 
imports to the extent of only five per cent, ad valorem. This loss 
must not be allowed to increase, if the national exchequer is not to 
suffer further depletion. Therefore, it is within the prerogative of the 
territorial sovereign to sny precisely what part of his territory is to 
be exempt from the li-kin levy. The H-kiii exemption area is a 
species of international servitudes, and, therefore, all doubts in this 
connexion must also be solved in the grantor's favour. 



1 For. RvL, 1906, 143-IU. 
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100 H Rule In- Furthermore, it is to be noted that the rule of 100 
applicable, li is not recognised for trading purposes. It is adopted 
in the matter of issuing passports, but is not applicable Iiere or in any 
other connexion. For example, in 1907, an attempt was made to 
justify the rule for the protection of a Chinese oEFender, Kau Ching- 
tong, arrested beyond the limits of the Shanghai foreign settlements. 
The attempt, however, failed. 

Kau ChhiK- Kau, the Chinese representative of a Japanese 

tong's Cue. firm, was apprehended on a charge of violating a 
Chinese law relating to the transport of tribute rice. In reply to the 
Japanese consul-general's contention the governor of Chekiang, under 
whose order the prisoner had been detained, observed as follows: — 
"Since the facts of Kau Ching-tong'a case arose in the inland, and 
his arrest was made within Chinese jurisdiction, the rules for the 
mixed court iu the foreign settlements have nothing to do with the 
case. Article VI of the treaty of commerce and nnvigation of July 
21, 1896, provides that 'Japanese may travel to the interior under 
passports, but that in ports open to foreign trade fliey may go on 
excursions without passports, to a distance not over 100 Chinese It, 
and for a period not over five days,' This is a general rule found in 
the treaties made by China with the foreign nations. It refers only 
to the case of a foreigner going out on an excursion, and does not 
mean that the. ports open to foreign trade themselves extend in all 
directions J 00 li beyond their actual limits. Yet year communication 
states that 'in accordance with the established rule the limits of a port 
open to foreign trade extend 100 li from the foreign settlements in all 
directions' . . .Moreover, it seems to be quite irrelevant to invoke 
the special rule regulating the excursions of foreigners in a case of 
the arrest of a Chinese subject within Chinese jurisdiction."' 

I 30. PORTS CPENED BY CHINA VOLUNTARILY. 

States of ■^'^ addition to treaty ports, aliens may also reside 

Trea^ and trade in those opened by China on her own initiative. 
'***'^ In a former section we explained that, iu these voluntary 

ports, the control of municipal administration and police within the 
iDternatioaal settlements remain vested in the local authorities.' 
Now, apart from the Chinese control of such municipal admtoistratioa 
and police, these ports have the same status as treaty ports. 
And, like the latter, they are endowed with the sam^e attribute and 
privileges. 



1 Eoo, 249-250; 40 New Collection (Japan), 1 el teq. 
* Supra, 59. 
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For example, in 1S99, llie customs coiniuissioner at 
wtwrfag* Siiiituao (Fukiea) announced tliaf, besides the treaty 
DwM Cua. ig^fiff duties, wimrfiige dues at the rate of two |»er cent, 
on customs duties would be collected formuiiJL-ipal purposes. Fortliis 
would be in harmony with the practice at tlie treuty ports, where a 
siinilnr tax was levied by the foreign municipal councils, or collected, 
ns in Tientsin and Shanghai, by the customs and handed over to the 
c»niicils of the nations concerned for their use. Against this assess- 
ment the foreign representatives at Peking, witli the exception of the 
Gennnn chargi d'affaires, objected. In the language of the British 
chnrgfi they asserted that, "to allow the imposition of this tax n'ouM 
amount to the admission of the contention now being raised by the 
Chinese authorities, that to such ports aa Woosung, Chinwnngtao, 
and Santuao, which had been voluntarily opened by China, the 
stipulations as to treaty ports are not necessarily applicab'e; and this 
admission would but open the way for any further duties and taxes 
which the Chinese authorities at such ports might wi^ih to impose on 
foreign commerce. "* The foreign ministers were dis|K>sed to consider 
any opportunity for levying an additional tax which was moderate and 
just, but they could not admit that a higher tax might be imposed 
on commerce and navigation than what was fixed by the treaties; 
consequently, the surtax of two per cent, on customs duties established . 
at Santuao would not be fair without the consent of the diplomatic 
corps. And in tlic note tu the Yamen it wasadded: "This is a question 
of principle."' 

The matter was finally referred by the British representative 
to his government. Ilia attitude was approve<l, and Lord Salisbury 
concluded his instructions as follows: — "No distinction can be 
admitted by Her Majesty's government between i»rts oi>eiie(l by 
treaty or arrangement with a foreign power and those dcclaretl open 
by the initiative of the Cliinese goveniment." ' 
I 31. PORTS OP CALL. 

Beside treaty ports and voluntary ports, foreign vessels are also 
]>ennitted to carry on a limited traffic at certain loculittce along the 
great rivets. These are known as " ports of call." 

In the British agreement of Chefno, 1870, tlie first six were 
designated along the Yangtae river as follows: — "Tltcse plaoea 
being all places of trade in the interior, at wliich, as they ara 
not open porta, foreign merchants are not legally authorised 
to land or ship goods, steamers shall be allowe<l to touch for the 
purpose of landing or shipping passengers or goods; but in all 

1 Cliiiia, IWM), Ko. 1, 251. 
1 Ibid., 211, 40aL 
• Tbid. , 27fl. 
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instances by means of native boats only, and subject to the regulations 
in force affecting native trade." It is further stipulated, that "produce 
accompanied by a half-duty certificate may be shipped at such points 
by the steamers, but may not be landed by them for sale;" and 
"foreign merchants will not be authorized to reside or open houses of 
business or warehouses at the places enumerated as ports of call,"^ 
I 32. RIGHT TO ACQUIRE LANDS OR HOL'SES. 

To facilitate as well as promote their right of residence and 
trade, aliens must have houses or lands for tlie erection of the 
same. Thus is granted the right to acquire lands or houses. We 
quote from the American treaty of 1858: — "Citizens of the United 
States, residing or sojourning at any of the ports open to foreign 
commerce, shall be permitted to rent houses and places of residence, 
or hire sites on which they can themselves build houses or hospitals, 
churches and cemeteries. The parties interested can fix the rent 
by mutual and equitable agreement: the proprietors shall not demand 
an exorbitant price, nor shall the local authorities interfere, unless 
there be some objections offered on the part of the inhabitants 
respecting the place. The legal fees to the officers for affixing their 
seal shall be paid. The citizens of the United Slates shall not 
unreasonably insist on particular spots, but each party shall conduct 
with justice and moderation."* 

The right of acquisition of lands is, however, limited, as will be 
explained later.^ Hero we may observe that no right of purchase is 
conceded, but they may "rent or lease in perpetuity land and build 
thereon."* 

i 33. EXTENT OF TRADING PRIVILEGE. 

Trnde and Subject to the prohibition respecting traffic in 

Manu- contraband goods, foreign merchants may carry on all 

factures. fonns of legitimate commerce. They may employ Chinese 
in any lawful capacities, or hire native boats or vessels, or engage 
pilots, or establish bonded warehouses for storage, I'e-packing, or 
shipment of lawful goods, subject to the necessary customs regulations, 
In brief, "it shall be lawful for them to hire at pleasure servants, 
compradores, linguists, writers, labourers, seamen, and persons for 
whatever necessary service, with passage or cargo-boats, for a reason- 
able compensation to be agreed upon by the parties or determined by 
the consul."" Moreover, they may engage in manufacturing industries 

lArt. 1, sec in. 

' Art 12, American 1858. 
» in/m. Part II, Cliapfer VI. 
* Art. 3, AmericHn 1903. 
4 Art. 17, American 1858. 
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or import into China all kinds of machinery, and pay tlio tariff duties 
theroon.* 

So much for the extent of the trading privilege 
"* from the point of view of the nature of the transac- 
tions. As regards the extent of the use of open ports, it ia agreed 
that in the event of hostilities arising between China and another 
state, the vessels of a neutral treaty state are still entitled to the 
use of such jKirts. For example, the American treaty of 1S58 provides 
Rlghu of that if, in future, China should be at war with any foreign 

Neutrals, nation and should for that cause exclude the ships of such 
nation from entering her ports, "still the vessels of the United States 
shall not the less continue to pursue their commerce in freedom and 
security, and to transport goods to and from the ports of the belligerent 
lowers, full respect being paid to tlie neutrality of the flag of the 
United States." But "the said flag shall not protect vessels engaged 
in the transportation of officers or soldiers in the enemy's service, nor 
shall said flag be fmudulently used to enable the enemy's ships with 
their cargoes to enter the ports of China." The state of belligerency * 
must be recognised, and therefore "all such vessels so offending shall 
be subject to forfeiture and confiscation to the Chinese government."' 
If the enemy declares a blockade and the same is efToelively enforced, 
the vessels of all foreign nations will, of course, be refused ingress or 
egress by that state.* 
iiute of In* The foregoing applies to a state of war between 

sarrectlon. China and a foreign nation. But the language employed 
seems to apply also to a state of insurrection. Su])po3e during the 
Itevolutiuu of 1911-1012, when the southern provinces had declared 
their independence, the Manchu government at Peking attempted 
to close the eoutliern porta to all foreign shipping by merely declaring 
them no longer open to trade. This form of closure is forbidden in 
international law, and the interdiction is expressed as follows: — " A 
Rule of Inter- state is free to exclude both foreign and domestic vessels 

nation Law. from any Imrbour over which it aclually exercises the 
powers of sovereignty. But when its authority is at an end owing 
to insurrection or belligerent occu|jation by a hostile force, it must 
fall back on warlike measures; and the only warlike measure which 
will lawfully close a port agaiiist neutral commerce is an effective 
blockade."* Therefore, the attempted closure would be invalid, 
unless it was backed up by an effective blockade of the coast or ports 
in question. 

1 .Art. 0, JapBtieae ISitS. 

■ Art. 26, Aiucrican ItUS. 

■ Art. 31, French ISM. 
• Lawrence, 686, 
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I 34. UNAUTHORISED PLACES TOR TRADE. 

Non-treaty A3 we have already seen, the places resei-ved for 

Parts. iaternationttl trade and residence are individually 

designated. Foreign merchaata are, therefore, excluded from trading 
in non-open ports or ports not so designated. Accordingly, their vessels 
are not permitted to carry on a clandestine commerce along the sea- 
coast or other unauthorised ports, and any infringement of this rule 
will subject the offending vessels or goods to confiscation by the Chinese 
Shipwracked authorities. In favour of shipwrecked merchantmen. 
Merchant- however, an exception ia made under which they may put 
'"•''• into all ports, when compelled to seek shelter therein 

from stress of weather or circumstances.* In this case their cargoes 
may be unloaded, so as to facilitate the doing of repairs to the 
vessels, and no duties will be payable on cargoes so dischai^ed. 
Should it be attempted, however, to dispose of them for profit, they 
will be liable for the full tariff duty. 

Non-detnar- Moreover, within the opwi ports, alien merchants 

cated Areas, may only reside and do trade in areas definitely bounded 
or delimited. For, if all foreigners should be scattered about the 
different parts of a treaty port, it would on the one hand add to the 
arduousness of their consuls' duties tocontrol them effectively, and, oa 
the other, increase the burden of the territorial authorities to accord 
them adequate protection— a protection already much attenuated by the 
consequences of extraterritoriality. Therefore, for the convenieuce 
of all concerned, special areas are designated or demarcated. The 
different types of such areas we have already discussed in a previous 
chapter on concessions and settlements.' 

Japanese This conclusion is the result of treaty stipulations as 

Treaty well as precedents. For example, Article IV of the 
**'"* Japanese treaty of 1896, provides as follows: — "Japanese 

subjects may, with their families, employees, and servants, frequent, 
reside, and carry on trade, industries, and manufactures, or pursue 
any other lawful vocations, in all the ports, cities and towns of China 
which are now or may hereafter be opened to foreign residence and 
trade;" and "mf/iiii the localities at those places which have already 
been or may hereafter be' set apart for the use and occupation of 
foreigners, they are allowed to rent or purchase houses, rent or lease 
land," etc, 

The words here underlined are restrictive. In spite 

of their explicitneas, an American nevertheless attempted 

soon after to establish an insurance company within the native city 



1 See infra, 1 97. 

* Supra, Part I, Chapter IV, 
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of Hangcbow which had beeii opened by the above Japanese treaty. 
He was resisted by the local authorities. The question was referred 
to Washington, and the solicitor of the Department of State ruled 
that the underlined clause effectually barred the alien's right of 
admission into any arooa not so demarcated. This opinion was 
8ub8e«iuently reported by the American minister to have been similarly 
acquiesced in by Great Britain and other powers.' Accordingly, it is 
Anerican reproduced in Article III of the American treaty of 1903, 
Treaty, as follows : — "Citizens of the United States may frequent, 
190S. reside and carry on trade, industries and manufactures, 

or pursue any lawful avocation, in all the ports or localities of China 
which are now open or may hereafter be opened to foreign residence and 
trade; and, within the suitable localitiet at those placet vihKh have 
been, or may be. Bet apart for tJie use and occupation of foTciffnert, 
they may rent or purchase houses, places of business and other 
buildings, and rent or lease in perpetuity land and build thereon,'^ 
etc. 

CaiMii of It may be contended that if China opens a port or 

Iflterprc place to foreign trade and retddence, it is meaningless to 
*•"""• restrict such trade aud residence to definitely demarcated 

areas; the provision should rather include the whole port and the 
Chinese city, aa well as the foreign business and residential quarters. 
But the rule of international law r^arding international Bcr\'itudes 
must, here as elsewhere, always be borue ia mind in the construction 
of treaties which derogate from the inherent rights, privileges, 
attributes and prerogatives of the territorial sovereign. The treaty 
Rule »t !■• right of aliens to be exempt from the jurisdiction of the 
tenutlonal local courts and be amenable only to their own national 
ScrvltudM. Qfljcerg^ jg admittedly a derogation from the prerogatives 
of the territorial sovereign, and as such is a clear case of international 
servitudes. Therefore, any doubts as to the extent of the iwwera 
delegated by the territorial sovereign to be administered by the 
beneficiary states must be "solved in his favour." If China opens 
certain [wrts and places to foreign trade and residence, nn<l within 
those places demarcate or set apart special areas therefor, it is because 
the aliens enjoy the treaty rights of extraterritoriality. Of course, 
if these rights are withdrawn or reliuquisbed, every nook and comer 
of the whole country will be open to foreign trade and reaidence. 
Until that consummation has come to pass, howe^'e^, it appears 
inevitable that tlic aliens, clothed with the rights of extraterritoriality, 
will be restricted to the demarcaletl areas within the open porta. As 
Ims been well said by the Judicial Committee of the Privy Council, 

» For. ReL, 1897, 72-SO. 
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in The Imperial Japanese Government v. The Peninsular and 
Oriental Company,^ though the point in dispute there dealt with 
another allied phase of this system of consular jurisdiction, "the 
disability may entail hardships and inconveniences, but it is a 
necessary result of the immunity from process in the local courts. 
It is the price "^ which they (British subjects) must pay." 

Wnho Ci>n- I* ^'i'l ^e remembered that when we dealt with the 

sular Ac- question of the status of Chinese residing within the 
tion, 1908, foreign settlements, we cited the action of the Wuhu 
consular body, in 1908.^ The consuls proposed to amend the 
regulations for the international settlement of that port so as to debar 
the Chinese from residing therein. The American consul asked his 
government for instructions in the matter, and the Department of 
State replied that "the exclusion of Chinese from these international 
settlements at tlie treaty ports would be unwarranted, and would go 
far to justify the Chinese in their contention, which we have never 
accepted, that Americans and other foreigners are not entitled under 
the treaties to reside within the so-called native cities, but ahould be 
confined within the limits of their concessions." ' 
An Obiter Now, the foregoing may seem to lend some support to 

DIctam. the contention that foreign residence is not necessarily 
confined to demarcated areas. But the pronouncement is a mere obiter 
dictum , since the declaration was not made in decision of an actual case 
bearing on this precise point submitted to the Department for review. 
The dictum is no doubt entitled to our respect, but as a precedent it 
will hardly be given much weight or consideration in a court of law. 
And if it were invoked to fortify the contention under discussion, it 
would undoubtedly be overshadowed by the express language of the 
treaties already quoted as well as the aforementioned rule governing 
international servitudes. Therefore, the unwillingness of the 
Department to acquiesce in the Chinese attitude is to be construed as 
a desire to keep open a claim which may be pressed home at the first 
favourable opportunity. This desire is founded on policy, not law.* 

i 35. RESIDENCE LN THE INTERIOR. 

In view of the extent of the rights of extraterritoriality, foreigners 
in general are not permitted to reside in the interior. The only 
exception occurs in favour of foreign missionaries, in consideration and 
encouragement of their laudable activities. 

* Supra, 54. 
S Supra, 61. 
8 For. Eel., 1908, 123. 

' For tlie anomalons position of foreign trade and residence in Feking, a non- 
open port, see infra, (66. 
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At one time some doubta were entertained how far, if at all, 
foreign missionaries could reside in the interior; for, in the Cliinese 
text of the French convention of 18G0, there wus interpolated u 
clause, not contained in the French text, that "it is, addition, 
permitted to French missionaries to rent and purchase land in all the 
provinces, and to erect buildings thereon at pleasure," In the 
agreement the French language was declared the aullioritative text; 
accordingly, the governments of other missionaries hesitated to claim 
thereunder any benefits for their nationals.* 

At present, however, their right is governed by Artiele XIV 
of the American treoty of 1903, which provides that they may " rent 
and lease in perpetuity, as the property of such societies, buildings or 
lands in all parts of the empire for missionary purposes," etc. 

1 36. RIGHT OF CHINESBJEMIGRATION. 

Until 18G0, all Chinese were under a statutory prohibition not to 
"proceed clandestinely to sen to trade, or remove to foreign islands 
for the purpose of inhabiting and cultivating the same," under 
penalty of being dealt with "according to the law against coininuni- 
eating with rebels and enemies.'" Article V of the British convention 
of that year, however, provides as follows : — "His Imperial Majesty 
the Emperor of China will by decree command the high authorities 
of every province to proclaim throughout their jurisdiction that 
Chinese, in choosing to take service in British colonics or other parts 
beyond the sea, are at perfect liberty to enter into engagements with 
British subjects for that purpose, and to ship themselves and their 
families on board any British vessels at the o{)en ports of China; also 
that the high authorities aforesaid shall, in concert with Her Britan- 
nic Majesty's representative in Cliina, frame such regulations for the 
protection of Chinese emigrating as above, as the circumstances of the 
different open ports may demand."' 
I 37. CHINESB EXCLUSION FROM FORBIGN STATES. 

In the treaties it is generally stipulated that subjects of the 
contracting i>arlies shall enjoy each within the dominions of the 
other full protection in person and property.* Notwithstanding this 

1 Cf. Ciirroii, 2B2-203; Holcombe, 15»-1«]. 

* I 225, Penal Cu<l«; Davis, IL, MS; Parker, M; Martin, 160-lfll. 

* TIkw reKiiUtions not havinR been fronwd, tlie a^recmeot o( 1904 {titpra, IS) 
waa concliHlod. The annual cfHux and iuBui of Clnncae emi)tnnta conetitutc a main 
source of profit for ■ome of the aoutliem ports. See Britiiili Consular Rcporta, IBU- 
1914, for Amoy, Swalow, Kiunftchow, etc. 

* Cy. Cliina, 18fi2, No. 2: Return ftivinit claiuea in treaties or otlier binding 
ngreeincnts at piewnt in force between Cliina and tlie United Kingdom, relating tu 
lite trctttincnt of immignuts from either state into Uie territorieo of t)>e other. 
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provision, certain c]asses of Chinese are prohibited by the legislatures 
of some treaty states or their self-goveruing colonies from entering 
their territories. The stringency of such restriction varies with the 
different states concerned. Tlus prohibition, as a rule, refers to new 
immigrants, although in sonae states, e.g. South Africa, Chinese 
residents returning from China or elsewhere are ro-admitted with 
great reluctance, and even their wives going out to join tliem are 
with extreme difficulty admitted. 
United From the United States as well as its possessions, 

states. not merely Chinese labourers are excluded, but only 
specified exempt classes are admitted.* Now the experience of half 
a centurj' has evolved many definitions by tlie courts as well as tlie 
legislature, and tliese are now accesMble in convenient form for the 
guidance of all concerned. 
"Labourer" labourers are defined by Section 2 of the 1893 

defined. Act, as follows : — " Skilled and unskilled manual labour- 
ers, including Chinese employed in mining, fishing, huckstering, 
peddling, laundrymen, or those engaged in taking, drying, or 
otherwise preserving shell or other fish for home consumption or 
exportation. "* 
Exempt As regards those who may be admitted, Rule 2 of 

ClasBU the Regulations, approved January 24, 1914, provides 

denned. ^g follows: — "Only those Chinese persona who are 
expressly declared by the treaty and laws relating to the exclusion of 
Chinese to be admissible shall be allowed to enter the United States, 
and those only upon compliance with the requirements of said treaty 
and laws and of rules issued thereunder. The admissible classes, 
therefore, are teachers; students; travellers for curiosity or pleasure ; 
and merchants, and their lawful wives and minor children ; officials of 
the Chinese government, tc^ether with their body and household 

servants; Chinese persons holding the return certificate ; those 

seeking in good faith to pass tlirough the country to foreign 

territory ; persons whose physical condition necessitates immediate 

hospital treatment; Chinese jtersons shown to have been bom in the 
United States, and the wives and children of auch Chinese American 
citizens; and seamen as provided in Rule 7."' 
"Merchant" One of the most fruitful sources of controversy in 

defined. the courts in this connexion is the precise meaning of 
the term "merchant," as not a few "labourers" have attempted to 



1 See iiipra, 8-10, for Chinme emigration lo tbe United SUt«s since 1668. 
* Treaty, Lairs, and Bnles governing the admisnon ot CbineM (Waabington, 
ISli), 22. 
» Ibid., 37. 
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futer the comitry ander the niafiquende of " merchants." The same 
section of the 1893 Act which defines the labourer, thus defines a 
merchant: — "A merchant is a person engaged in buying and eelling 
merchandiie, at a fixed place of business, which business is conducted 
in his name, and who during tlie time be claims to be engaged as a 
merchant, does not engage in the performance of any manual labour, 
except euch ns is necessary in the conduct of his business as said 
naercbnnt."' Accordingly, bankers are regarded as mcrctiants," and 
editors as " teachers." ' 

"Stad«Bt" Again, to prevent a labourer from being admitted 

defined. on the plea of a "student," the latter term is defined 
under Rule 8, 1914, as follows : — " A student within the meaning of 
the treaty and laws of the United States relating to the admission 
and exclusion of Chinese, is a person who pursues some regular course 
of study, including the higher branches of learning, but not 
excluding the elomentar}' or preparatory* branches, if undertaken in 
good faith; and for whose maintenance and support as n student in 
the United States adequate financial provision has been made or 
satisfactorily assured." At the conclusion of his studies he must 
depart from the United States, unless by then he can be qualified to 
remain as one of the exempt classes.^ 

*■ SvNiMR " Moreover, it is not every soaman who may be 

defined. admitted. The terra is defined under Rule 7, 1914, as 
follows : — " Chinese employed on board vessels shall not be regarded 
as in any sense members of the exempt classes, but shall be considered 
and treated as labourers. Masters of vessels that enter ports of the 
United States with Chinese employed thereon shall not land, attempt 

to land, or permit to be landed any such Chinese employees 

provided, however, that such Cliinese employees may be discliai^od or 
granted shore leave in ports of the United States, if the owner, master, 
or officer in charge of the vessel first properly executes and files with 
the inimigratiun officer in charge at such port a bond with approved 
security in the penalty of $500 for each such Chinese conditioned for 
departure from and out of the United (States within thirty days, a 
' complete personal description aiid a photograph of the Chinese 
referred to therein to be attached to said bond." * 
Rend tioda Finally, opart from the stringency of the definitions, 

'"^* ■ the exclusion of Chinese is exercised under more drastic 
regulations than those enforced against other aliens. For example, 
under the general immigration law, (a) aliens applying for 

» Hid., 22. 

• Ihid., 37. 

" ibM., 4% 

* tbiiL. 41-43. 
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admission ore examined by an inspector who, if not satisfied that 
they are " clearly and beyond a doubt" entitled to land, detains them 
for examination by a board of special inquiry consisting of three 
inspectors; and (b) aliens found after entry unlawfully in the 
country are arrested and expelled by an order or warrant of the 
Department of Labour, after a hearing before an immigration official 
designated by him. Under the Chinese exclusion law, however, (a) 
Chinese applying for admission are examined by an inspector who 
reports to the immigration official in cliarge at the port, and the latter, 
not a board of special inquiry, determines whether the applicant shall 
be admitted or rejected; and (b) Chinese found after entry unlawfully 
in the country are arrested, either on a warrant of the Department 
and given a hearing of the character above referred to, or they are 
arrested under a warrant issued by a judge or commissioner, usually 
the latter, and given a judicial or quasi-judical trial to determine 
whether they are entitled to be and remain in the country.* 
. aiasia From Australia and New Zealand Chinese are 

excluded, if they fail to pass a dictation or reading test. 
In the case of Australia, the test consists of writing out "not less than 
fifty words in any prescribed language."^ Now, the prescribed 
language may be any European stock; but the authorities frankly state 
that in general practice, the dictation test is not imposed upon persons 
of European race."^ A limited exemption is, however, created in 
favour of Chinese students or merchants, under which they may 
be admitted for a period of twelve months or more, if necessary; 
but the latter term includes "only persons engaged in promoting 
the wholesale oversea trade between China and Australia."* 

In the case of New Zealand, the test consists of reading " a 
printed passage of not less than one hundred words of the English 
language," selected at the discretion of the customs collector or 
principal immigration officer." 

As regards the Dominion of Canada the restriction 

is relaxed, and any Cliinese may be admitted upon his 

Poll-T«x payment of a poll-tax of $500 or £100." If he leaves 

the Dominion and re-enters it within twelve montha, 

1 Roavi.patsim; 26 Harvard Iisw Beview (1913), 662-661. 

» Art. 3 (a). Immigration RcBtriction Acts, 1901-1910. 

■ Australian Official Year-Book, 1915, No. 8, 10fi6. 

* Auatralisn Common ifealtli. Command Paper, 1912, No. IL.— F. 13948. 

B Art. 42, Immigration ReGtriction Act, 1908; New Zealand Official Year-Book, 
1914. 99-lOa 

4 Sec. 7, Clilneso Immigration Act, 1W6; Canadian Official Year-Book, 1614, 
Bt-85. This tax n'as originally asses^d at $50, or one-tentli of ttie present amount. 
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he 13 entitled to free entry on aubetantiating his identity. If the 
re-entry takes place after n year, the tax will again be paid as if he 
were a first arrival.* 

Prohibited The person admitted may be a labourer or otherwise, 

immlKTmiits. go long as he is able to pay the tax. He mnst, however, 
not belong to any of the following classes who are prohibited from 
landing under any circumstances: — Namely, a person who is 
"(a) ft pauper, or likely to l>ecome a public charge; (b) an idiot or 
insane; (c) suffering from any loathsome, infectious or contagious 
disease: (rf) a prostitute, or living on the prostitution of others." ' 
Exempt As the Act applies primarily to labourers, the under- 

classes, mentioned are entitled Ui be exempted from tlie payment 
of the poll-tax: — 

(a) " Tlio members of the diplomatic corps, or other govern- 
ment representatives, their suites and their servants, and consuls and 
consular agents." 

(b) " The children born in Canada of parents of Chinese origin 
and who have left Canada for educational or other purposes, on 
substantiating their identity to the satisfaction of the controller at the 
port or place where they seek to enter on their return." 

(c) "Merchants, their wives and minor children; the wives 
and minor children of clergymen ; tourists; men of science; (subject 
to such regulations as may from time to time be made by the 
Governor in Council) duly certified teachers; who shall substantiate 
their status to the satisfaction of the controller, subject to the approval 
of the Minister, or who are bearers of ccrtidcntes of identity, or other 
simitar documents issued by the government or by a recognized 
official or rcprcsentotive of the government whoso subjects they are, 
specifying their occuiMition and their object in coming into Cana<lu." ' 

. If the person desiring admission is a student, ho 

will be treated differently. At the port or place of entry 
he will, as o non-ex^;mpt, poy the tox, but on proof of goo<l faith the 
amount will be returned to him after twelve months. And to entitle 
him to such a refund he must "satisfy the controller that he is 
entering Canada for the purpose of securing a higher education in 
one of the recognized universities, or in some otUer etiucntional 
institution," and ofterwards " furnish satisfactory proof that ho has 
been a bonafde student in such university or educational institution 
for a period of one year." * 

1 Sec 21, Chinese Ini migration Ad, 1006. 
■ Sec 18. 

* Sec. 7; sec. 2, Amending Act, 1906. 

* Sec 3, Amending Act, lOOS, 
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"MeFchant" A " mercliant " is ambiguous; so Suction 4 of tlie 

deHned. Cliinese Immigration Act, 1906, provides aa follows: — 
" ' Mercliant,' as used in this Act, sliall not include any merchant's 
clerk, or otlier employee, mechanic, huckster, pedlar or person engaged 
in tukiiig, drying or otherwise preserving tish for Lome consumption 
or exix)rtation." 

By far, however, the most stringent exclusion is 
exercised in South Africa. For, whereas from the United 
States only " Inbourers " are excluded, all classes of Chinese, except 
officials, are refused admission into tlie Union of South Africa. This 
exclusion is exercised under the power vested in the Immigration 
Department to deny admission to (a) " any person or class of persons 
deemed by the Minister on economic grounds, or on account of 
standard or habits of life, to he unsuited to the requirements of the 
Union or any particular province thereof;" and (b) any person who 
fails to pass the dictation test "in any European language," 
including Yiddish.* 

As regards the latter requirement the Act, however, does not 
mention the number of words required to satisfy the immigration 
officer or, if the Chinese immigrant appeals, the immigration board. 
Accordingly, these officials are invested witii full discretionary powers 
for the purpose of excluding all "undesirable" aliens. In addition, 
it is to be noted that the immigrant officers require very strict proofs 
of identity as well as relationships before the wives or children of 
Chinese already resident within (he Union will he admitted. 

] 36. IMPERFECT BIGHTS OF CHINESE RESIDENTS ABROAD. 

So much for the exclusion of Chinese. As regards those who are 
already residing in the territories of foreign states, we find that in 
some their rights are not perfect. Such iinperfect rights fall under 
two headings: namely, restrictions upon tbe right of residence and 
restrictions upon the right of trade. These occur generally in the 
states admission into the territories of which either one or more 
classes of Chinese are prohibited. 

Tha United ^^ '" ''"'* *^'3CU3sion of Chinese exclusion laws, we 

states: n'ill first take the United Stiites. In 1906, the state 

Californtaii legislature of California enacted that Chinese aa well as 

School Law. japaiiggg children should not be permitted in the 

ordinary schools for white children, but should instead be segregated 

in special Oriental Schools.' Japan protested and eventually some 

1 Art. 4, Immigrants RejiulatioD Act, I9I3,iti Statutea of Uniou of Sooth Africa 
(1813), 214. 

> Art 10, sec. 1662, School Mw. 
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sort of settlement wns arrivwi at between the Tokyo and Washington 
government. 

RepncfMfit tn Now, this legislation ia an unfair dlgcriinination, 
American founded ou racitil prejudices. As regards the Chinese it 
Tr««ty, is repugnant to Articles VI and VJI of the treaty of 1868, 
which read ns follows: — "Citizens of the United States 
visiting or residing in China, shall enjoy the same privileges, 
immunities, or exemptions in respect to travel or residence as may 
there be enjoyed by the citizens or subjects of the most favoured 
nation; and, reciprocally, Chinese subjects visiting or residing 
in the Unite<l States, shall enjoy the same privileges, immunities, 
and exem]itions in respect to travel or residence as may there be 
cnjoyed.by the citizens or subjects of the most favoured nation. But 
DotliinfT herein contained shall be held to confer naturalizations 
upon citizons of the United States iu China, nor upon the subjects of 
China in the United States. Citizens of the United States shall enjoy 
all the privileges of the public educalioaal institutions under the 
control of the government of China ; and, reciprocal ly, Chinese 
subjects shall enjoy all the privileges of the public educational 
institutions under the control of the government of the United States, 
which are enjoyed in the respective countries by the citizens or 
subjects of the most favoured nation. " 

Inaunces of Apart from treaty violation, the enactment under 

similar En- discussion is also ultra virta or unconstitutional. As 

"'"its** A *'"^'' '' '^ untenable, since similar legislation in the past 

Invalidated. ^^^^ repeatedly l>een invalidated. For example, in 1880, 

the same state prohibited all aliens incapable of becoming electors 

therein from fishing in its water*. In In re Ah Chong ^ this statute 

la K» Ah wns declared of no effect, because, token in conjunction 

Chong. with contemporaneous ordinances discriminating against 

(he Chinese, it infringed upon the above treaty of 1SU8. Said Chief 

Justice Sjiwyer of the District Court of California: — " To exclude the 

Chinese from fishing in the waters of the state, while the Germans, 

Italians, Englishmen and Irishmen, who otherwise stand upon the 

same footing, are permitted to fish ad libitum, without price, charge, 

let, or hindrance, is to prevent him from enjoying the same privileges 

as are enjoyed by the citizens or subjects of the most favourc<l nation ; 

and to )<unish him criminally for fishing in the waters of the state, 

while all aliens of the Caucasian race are permitted to fish freely iu 

the same waters with immunity and without restraint, and exempt 

from all punishments, is to exclude him from enjoying the same 

immunities and exemptions 'as are enjoyed by the citizens or 

subjects of the most favoured nation;' and such discrinunationa are 

1 a BAwjer, UI,4S9. 
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in violation of Articles V and VI of the treaty with China. The 
same privileges which nre granted to other aliens, by treaty or other- 
wise, are secured to the Chinese by the stipulations of the treatj^ 
Conceding that the state may exclude all aliens from fishing in its 
waters, yet if it permits one class to enjoy the privilege, it must 
permit all others to enjoy, upon like terms, the same privileges whose 
governments have treaties securing to them the enjoyment of all 
privileges granted to the most favoured nation." 

VIck Wo V. Similarly, in 1880, it was held by the United States 

Hopkins. Supremo Court, in Yick Wo v. Hopkins,^ that if Chinese 
had the right temporarily or permanently to reside within the United 
States, they were entitled to enjoy the protection guaranteed by the 
Constitution and afforded by the laws; and that if an administration 
of a municipal ordinance for the carrying, on of a lawful business 
within the corporate limits made arbitrary and unjust discrimin- 
ations, found on differences of race, between persons otherwise in 
"similar circumstances, it violated the provisions of the Constitution. 
la Re Lee Accordingly, it was decided, among others, in In re Lee 
Slag. Sing (1890),'' that an ordinance of the city of San 

Francisco was a treaty contravention, which declared it to be unlaw- 
ful for any Chinese to locate, reside, or carrj' on business within the 
limits of the city and county of San Francisco, except in a certain 
prescribed district, and which required all Chinese inhabitants there- 
tofore located outside of the prescribed district to remove within a 
speciiied time,^ 

Right of Then there is still another aspect to this question of 

Education, educational riglit. It was suggested at the time that the 
segregation of Asiatic children in Oriental schools was no hardship, 
since the state was under no obligation to furnish education to aliens 
whatsoever. And, if in this case special education was provided, 
such accommodation was an act of courtesy with which it would be 
ill grace to find fault. These as well as other pertinent suggestions 
were reviewed by Hon. Elihu Root, then Secretary of State, in an 
SecTttavy address at the annual meeting of the American Society 
Root's of International Law, April 19, 1907. And with his 

Opinion. remarks we propose to leave the subject. He said: — 
" The treaty did assert the right of the United States, by treaty, to 
assure to the citizens of a foreign nation residing in American 
territory equality of treatment with the citizens of other foreign 
nations, so that if any state chooses to extend privileges to alien 

' 118 U. 8. 356. 

» 43 Fed. 35ft 

* For otlier cases, see Crandall, 2S3-257, 417-419, 471-483. 
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residents as well as to citizen residents, the state will be forbidden by 
the obligation of tlio treaty to discriminate against the resideot 
citizens of the particular country with which the treaty is made, and 
will be forbiddeu to deny to them the privileges which it grants to 
the citizens of other foreign countries. The effect of such a treaty, 
in respect of education, is not positi%'e and compulsory; it is negative 
and prohibitory. It is not a requirement that the state shall furpish 
education; it is a prohibition nguinst descrimination when the state 

does choose to furnish education To secure the citizens of one's 

country against discriminatory laws and discriminatory administra- 
tion in the foreign countries wliere tliey may travel or trade or reside 
is, and always bos been, one of the chief objects of treaty making, 

and such provisions always have been reciprocal Since tiie rights, 

privileges, and immunities, both of person and property, to be 
accorded to foreigners in our country and to our citizens in foreign 
countries are a proper subject of treaty provision and 4'ilhin the 
limits of treaty-making power, and since such rights, privileges, and 
immunities may be given by treaty in contravention of the laws of 
any state, it follows of necessity that the treaty-making power alone 
has authority to determine what those rights, privileges, and 
immunities shall be. No state can set up its laws against the grant 
of any particular right, privilege, or immunity any more than against 
tlie grant of any other right, privilege, or immunity. No state can 
say a treaty may grant to alien residents equality of treatment as to 
property but not as to education, or as to the exercise of religion and 
as to burial but not as to education, or as to education but not as to 
property or religion. That would be substituting the mere will of 
the stale for the juttginent of the President and Senate in exereising 
a power committed to them and prohibited to the states by the 
Constitution." * 

nixed Mar- Finally, there is also a special kind of discrimination. 

•*■«••• In twenty-seven of the American states and territories 

mixed marriages between the white and coloured races are prohibited. 
In some of the prohibitions Chinese are expressly mentioneil: thus 
Nevada includes "black persons, mulattoos, Indians, Chinese;" 
Oregon, "negroes, Chinese, or persons liaving one fourth or more 
of negro, Chinese, or Kanaka blood, or more tlian one-half Indian 
blood." If a mixed marriage i8contracl«d in any of the remaining 
twenty-three states and territories which enforce no such legislation, 
it will not bo recognised as valid by the former states.* 



lCrkndBll,2S7-2S6. 

■ Cy. Gilbert T. Sleplietuoii, on Race Dirtiacliona in AnwricBn Lair, i 
L-Rov. (IMS), 36^379. 
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Treaty Vlo- Now, sucli proliibitiiiii is also a discrimiTiatioii 

lation. founded on racial differences. It is true that it is, 
perhaps, not so invidious as the enactments we liave already 
discussed, but it is none the less a discriminatory measure wliicb 
entails hardships on the Chinese residents. It violates the spirit, 

if not the letter, of the stipulation that " Chinese subjects shall 

enjoy the same privileges, immunities, and exemptions in respect to 
travel or residence as may there be enjoyed by the citizens or subjects 
of the most favoured nation." If other aliens are entitled to be 
immune from di?abilities or discriminations, then under the stipul- 
ation the Chinese are also entitled to the enjoyment of such immunity 
or privilege. The fact that the prohibitions have been sustained by 
the federal as well as the state courts doen not alter the more vital 
fact that the legislation in question is a discrimination in violation of 
Oreea v. the treaty stipulations. In Green v. State,^ for example, 
S^^te. jt was held that " marriage is not a mere contract, but a 

social and domestic institution upon which are founded nil society 
and order." Therefore, it was "to be regulated and controlled by 
the sovereign power for the goOfl of the state." Now the foregoing 
may be true, but it remains that the regulation is a denial to the 
Chinese of an immunity which is "enjoyed by the citizens or subjects 
of the most favoured nation." 

Prohibition Besides, the object of the protiibition seems to be 

Unsound, unsound. From the jx)iiit of view of "society and 
order " it may be undesirable to allow iutermarrioges between mixed 
races, but the remedy by prohibition leaves much to be desired. If 
mixed marriage is an evil, then the cure is to educate public opinion 
to appreciate its injurious effects. And if public opinion is not in 
favour of mixed marriages, the latter will die a natural death, and the 
ordinance will be superfluous. Whereas, to prohibit the same is to 
create an artificial sense of danger and at the same time expose the 
races discriminated against to unfair hardships. The contemplated 
evil is not cured, but new evils are created, and the second state of 
the proscribed races is worse than the first. Under the circumstances 
the prohibition is also untenable. 

Next, we come to the status of Chinese in Cannda. 

ana ■■ Here the restrictions are of another character, and they 

occur chiefly in the provinces of Saskatchewan and Quebec. 

Saskatchewan ^" 1912, the state legislature of Saskatchewan 

Female La- enacted that, " no person shall employ in any capacity 

bour Act. jjjjy ^hite woman or girl, or permit any white woman t» 

reside or lodge in or work in or, save as a bona fide customer in a 

1 6S Alabama Sup. Court, 190. 
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public nparlment tliereof only, U) frequent any restaunint, laumlryor 
other plnee of business or ainiisi'menl owned, ke|>l, or iimnagcd by any 
Ja]>anfse, Chinese, or other OrienUil j>ei-soii."' Subsequently, tho 
act was amended, and tlie words ''Japanese '" and " or other OriciUal 
person" were omitted.'* Now tliis legislation is directly discriminatory 
against tlie Chinese, and so a teat case was taken under it. But its 
eonstitulionality was upheld by the Supremo Court of tliat province 
R. V. Qaoag in f!ex r, Qnong ll'iajr,* as follows: — "\Vliile the legisla- 
^lag. ture bus interfered with the righia which Cliineie might 

Iiave to carry on business as residents of the country, yet tlie ni-t was 
obviously intended for the protection of wliitc women, and was, 
therefore, in the nature of a i>oItce regulation." 

Diuentinc The above was decided by a majority of the court; 

Judcmenl. C'liief Justice Hnultaiii, however, dissented from the 
other three judges. In The Union Colliery Vo. of Briliali Votumbta 
V. Bryden* an enactment of British Columbia, that " no Chinese 
shall l>e employed, or allowed to be for the pur|>ose of employ- 
ment, in any mine to which the Act applies, below ground," was 
held ultra vires; but in Cunuitigliam v. Tomei/ llomma,^ an 
enai'lment of the sumo state, that "no Chinese, Japanese, or Indian 
shall have his name placed on the register of voters for any electond 
district or be entitled to vote at any election," was held intra virn. 
Now, in the caso under discussion, the nnijoHty judges took the view 
that they were bound by the lator decision of the Privy Council, 
wberetus the Chief Justice took care to indicate that those two eases were 
not antilagous. For in the Cunningham ease, Lord Chancellor Hals* 
bury himself observed as follows: — " That case {Jinjtlen) depended 
upon totJtllyditTercnl grounds. This board, dealing with the particular 
facta of that case, came to the conclusion that the regulations there 
imjieached were not really aimed at the regulation of coal mines at 
all, but wei'C in truth devised to de[irive the Chinese, naturalised or 
not, of the ordinary rights of tho inhabilimts of British Columbia 
and in effect to prohibit their continue<l residence in that jiruvince. 
It is obvious that such a position can have no relation to the present 
question whether any naturalised person has an inherent right to the 
sufTragc within the province in which lie resides." Therefore, said 
Ilauliain, C. J. : — "Both the reasoning and the decision in Brgtltn'n 
case, in my opinion, apply to tho enactment now under considemtion. 
The regulations which are here imfteaclied are not really aimed at the 

> Statutes <>( tliD rrovince of Svkatdiewati, 1012, 77. 

> /f'lVI.. 1912-1013, ei. 

> 6 .-Nvknl. I^nr Kc[>., Dwcaibcr, 1SH, M2-!5e. ' 
< 189!» A. a 68a 

1 1903 A. C. ISL 
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regulation of restaurants, laundries, and other places of business and 
amusement, or of the employment of female lalx)ur, but were devised 
to deprive the Chinese, whether naturalised or not, of the ordinary 
rights of the inhabitants of Saskatchewan. The right to employ, the 
right to be emploj'ed, the right to own property and to own, manage, 
or conduct any business without being subjected lo unequal and dia- 
criminatory restrictions are just as truly ordinary rights of the inhabit- 
ants of Saskatchewan as the right to work It is aimed exclusively at 

Chinese, and imposes unequal conditions upon them. The argument 
on this point was not pressed very strongly upon us, and Mr. 
Willoughby^ relied almost altogether on the other ground, that the 
Act is ultra virea of the provincial legislature as conflicting with the 
exclusive jurisdiction of the Dominion in the matter of naturalisation 
of aliens." 

Cue dis- From the foregoing it is obvious that the ostensible 

cuased. ground of decision of the other three judges was that 
the Act was a police regulation, designed for the protection of white 
women. It may, however, be questioned if the regulation constitutes 
a proper use of the alleged police power. For example, in 1911, the 
Chinese Re- ^^^^ legislature of Massacbussetts, U. S, A., attempted 
staurants to enact that it would be a misdemeanour for women 
InMasia- under the age of 21 to enter a hotel or restaurant 
*^ "' ' conducted by Chinese, or for the proprietor of any such 
hotel or restaurant to admit thereto women under that age. The 
Supreme Judicial Court of that state, however, decided that tha 
proliibition was unconstitutional. Said the court: — "By the strict 
terms of the proposed law it would be a criminal offence for a Chinese 
proprietor of a hotel or restaurant to permit his wife, if she was 
under the age of 21 years, or his grown-up daughter of less than that 
age, to enter his bote! or restaurant or to be served with food or 
drink therein. This is a very great interference with the liberty of 
the subjects of a foreign ruler, lawfully residing within the jurisdic- 
tion of this state. It is a harmful discrimination against persons, 
although of the proscribed class founded wholly upon their race and 

Improper nationality There is no doubt of the right and duty 

Exercise of of the legislature to enact laws for the promotion of 
Police public order, decency and morality. But when such 

ower. legislation interferes with the exercise of personal rights, 
it must be directed to the prevention of real evils in the interest of 
morality. This proposed legislation does not assume to forbid 
anything that is necessarily evil in itself, or to deal directly with 
any offence against order, decency or morality. This legislation 

1 Couiieel for the derenJant. For pnrticnlara of tlie case, the author is indebted 
to Hon. A. Turgeon, A Itorne; -General, Begina. 
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does not refer to the cliaracter or tlie conilitioii of the hotel or 
restaurant that the young woman may not CDter, but refers only to 
the nationality of the person who conducts it. The enactment of 
Buch legialation is not a proper exercise of the police power."* 
Now, vuitalis vuitaudis, this language may well be 
" applied here. The ordinance is an unjust discrimina- 

tion, because it constitutes an improper exercise of police jx)wcr. It 
refers only to the nationality of the person wlio conducts the 
business, without forbidding anything which is necessarily evil in 
itsulf. It puts obstacles in the way of a Chinese earning his liveli- 
hood, while other aliens are not so liandicap[)ed. Under the 
circumstances, it is a violation of the treaty stipulation that the 
subjects of one shall enjoy within the territories of the otiier contract- 
ing party, full protection in life and property, 

Quelwc Lhoi- So much for Saakatchowan. As r^ards Quebec, 
dry Act. i],o legislature of that province passed an act, in 1915, to 
amend the former licence law. It provides that any person owning 
a public laundry should pay a provincial tax of $55 or £11; 
but a public laundry is not to include "the shop, dwelling of a 
laundress, who, either alone or with members of her family, washes 
or irons therein for a proht, linen brouglit or sent there by the 
public; uor the shops, dwelling or buildings occupied by charitable 
religious communities, or by incorporated companies paying the 
provincial tax upon corporations, and in which linen, brought or sent 
there by the public, is washed or ironed for a profit." ' 
Wong Stag As in the Saskatchewan Female Labour Act, a test 

*■■ BtdMnL case was similarly taken, and here also the legislation 
was upheld. In Wong Sing v. Bedard, the Superior Court of 
Montreal decided as follows: — "The provincial legislature has the 
right to impose a tax, even with discrimination, provided that the 
act itself relates to a matter within the jurisdiction of the province. 
As it is said by Chief Justice Strong in a case, we have not in the 
British North America Act of 18C7 provisions such iis those contjiined 
in the Constitution of the United States, which require that all taxes 
and imposts, of whatever nature they may be, shall be uniform in the 
I'nited States. It is not necessary for me to decide if the act in 
question discriminates justly or unjustly. In face of the principles 
announced I am of the opinion that the law is constitutional.' * 

1 -|.> Am. L. Rev. (l&U), 911-912. 

* S Geo. V, (Jbap. 3% aoc. 2; 8Utul«fl of Quebec, IBIS. 

* I'rr Judge Punneton, Sept. IS, 191S. For the abora iDfonnslion « well ■■ 
olbcr partinilsn, tlie ADlhor u indeb:«l to Hon. W. Soott, Cliiel Cootroller of CtiinCM 
liuiiiigratioD, Ottawa, 
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ActdUc d Now, on the face of it the legislation under con- 

■ aideration doea not appear to be so invidious as that of 
Saskatchewan. It is applicable to public laundry proprietors of all 
nationalities, and a Chinese can either get bia wife to open the shop 
for him or register his concern as an incorporated company. These 
shops, however, are owned practically wholly by Chinese, whereas the 
laundresses exempted under the act are non-Cbinese. Therefore, one 
is not precluded from going behind the wording of the act in order 
Chinese Laun- to ascertain the motive of its existence. For example, 
dries In in Qaong Whig v. Kirkendall,^ it was held by the United 
Montana. States Supreme Court that exempting steam laundries 
and women engaged in the laundry business, where not more than 
two women were employed, from the licence tax imposed by a state 
law of Montana, upon the laundry business, did not deny the equal 
protection of the laws to a man operating a hand laundry. Said Mr. 
Justice Holmes: — " A state does not deny the equal protection of the 
law merely by adjusting its revenue laws and taxing system in such 

a way as to favour certain industries or forms of industry Another 

difficulty suggested by the statute is that it is impossible not to ask 
whether it is not aimed at the Chinese, which would be a discrimin- 
ation that the Constitution does not allow. {Yick Wo v. Hopkins, 
118 U. S. 356, 6 Sup. Ct. Rep. 1064). It is a matter of common 
■observation that hand laundry work is a wide-spread occupation of 
Chinese in this country, while, on the other hand, it is so rare to see 
men of our race engaged in it that many of us would be unable to 
say that they ever had observed a case." 

„ .. _,*!„ From the nature of the circumstances, the statute 

of Earning IS one which is calculated to deny to the Chinese the 
Livelihood opportunities of earning a livelihood — a denial from 
which other aliens are exempt. Since he has heretofore 
to pay an annual licence fee of $50, the additional imposition of $55 
appears to be harsh in operation, and in effect to prohibit his 
continued residence in that part of the Dominion by placing obstacles 
in his way of earning a living. This view of the case is brought out 
in a recent suit before the United States Supreme Court. On 
December 14, 1914, the state of Arizona enacted that every employer 
(whether corporation, partnership, or individual) who employed 
more than five workers at any one time, " regardless of kind or class 
of work, or sex of workers," should employ *' not less than eighty 
per cent, qualified electors or native-born citizens of the United 
States or some subdivision thereof." This, the Supreme Court held 



1 32 Supreme Court Rep. 193; 46 Am. L. Rev. (1912), 750 751. 
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Trvmx v. in Truax v. Raich (November 1, 1915), was invaliJ and 

Htlch. ultra vires. Said Mr, Justice Iliighcs: — "It Ib an act 

aimed at the employment of aliens, as bucIi, in the business 

described It is souglit to justify this act as an exercise of the 

power of the state to make reasonable classifications in legislating to 
promote the healtti, safely, morals and welfare of those within its 
jurisdiction. But this ndtnitted authority, with the broad range of 
legislative discretion that it impliefi, does not go so far as to make it 
possible for the state to deny to lawful inhabitants, because of their 
race or nationality, the ordinary means of earning a livelihood. It 
requires no argument to show that tlie right to work for a living in 
the common occupations of the community is of the very essence of 
the personal freedom and opportunity that it was the Fourteenth 

Amendment to secure If this could be refused solely upon the 

ground of race or nationality, the prohibition of the denial to any 
person of the equal protection of the laws would be a barren form of 
words. It is no answer to say, as it is argued, that the act proceeds 
upon ttie assumption that ' the employment of aliens, unless 
restrained was a jwril to the public welfare-' The discrimination 
against aliens in the wide ninge of employments to which the act 
relates is made an end in itself, and thus the authority to deny to 
aliens, uyion the mere fact of their alienage, the right to obtain 

support in tlie ordinary fields of labour is necessarily involved The 

assertion of ai\ authority to deny to aliens the opportunity of earning 
a livelihood when lawfully admitted to the state would be tantamount 
to the assertion of the right to deny them entrance and abode, for in 
ordinary cases they cannot live where they cannot work. And, if 
such a policy were permissible, the practical result would be that 
thoHC lawfully adinitte<l to the country' under the authority of the 
acts of Congress, instead of enjoying in a substantial sense and in 
Ihcir full scope the privileges conferred by the admission, would be 

segregated in such of tiie states as chose to offer hospitality The 

discrimination is against aliens as such in com]«tition with cili/ens 

in the described range of enteq)ripes and, in our opinion, it clearly 

falls under the condemnation of the fundamental law." ^ 

Minikipai Now, the decision in II'ohj; Sing v. Bedard rests on 

L«w and pure municipal taw. Each province is entitled "to 

Difl**' impose a tax, even with discrimination," and therefore 

*^ it was not necessary for the court "to decide if the act 

in question discriminates jnstly or unjustly." Here we have a 

conflict l>ctween municipal law and treaty right, a topic which we 

shall discuss presently. It is true that in the British Empire the 

treaty riglit of the Chinese is never so precisely de6ned as it is in the 

' Crindall, 421-422. 
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United States, but it appears that even under the present loosely 
defined right to the full protection of the law which the treaty- 
making sovereign of the Dominion has guaranteed in its treaties with 
China, he is entitled not to bo discriminated against. The territorial 
government has admitted him into its territory, and therefore it is 
ungenerous for the local authorities to handicap him in his chances 
of earning a livelihood. If the provincial legislature wishea to 
favour its own citizens, let it discrimtnate against all aliens alike. If 
the discrimination falls ou a certain class or race only, then the latter 
"instead of enjoying in a substantial reason and in their full scope 
the privileges conferred by the admission, would be segragated in 
such of the states as chose to offer hospitality." It is to be regretted, 
therefore, that the learned judge did not see fit to decide if the statute 
discriminated justly or unjustly. 

South Afri ^° much for Canada. In South Africa the disabilitiea 

' of Chinese residents are, perhaps, most irksome. Their 
harshness is manifest, and in the light of our previous discussion, no 
further comment is here necessary. Being comprehended under 
the categories of "Asiatics" and "coloured people," they are 
required to live or carry on business within certain streets, wanis or 
locations designated by the municipal government.^ They may not 
acquire in any province of the Union where their residence ia 
unlawful, any interest in land, whether leasehold or freehold, or in 
any immoveable property,^ They may not use the same post-ofSces, 
tramcars, or railway carriages as those used by Europeans.* They 
may not make use of the side-walks or stoeps serving as such, in 
public thoroughfares;* nor may they engage in mining or deal in 
precious metals.' The municipal authorities are invested with large 
powers in respect of granting or refusing trade licences, especially for 
unpretentious occupations.* Finally, they may not be enrolled on 
the list of municipal voters,^ or be about the streets after 9 p.m.* 

I 39. CHINESE DISCRIMINATION FROM THE POINT OF VIEW OF 

TREATY OBUGATIONS. 
Treaty Obii- Now, these restrictions and discriminations cannot 

gations. i)e reconciled with the treaty engagements between China 
and the states concerned. As we have already shown, they constitute 

11 statute Law of Transvaal, 173-174; Trangvaal Ordinaucee, 1911-1812, lfi4. 
> Statntea of Union of South Africa, 1013, 288. 
< 1 Traiiavasl, 371; Transvaal Ordiiiancea, S31. 

• lTranavaa],433. 
i> 3 Transvaal, 2201. 

* Transvaal Ordinances, 163- 188. 

I Ibid, 197. 

I I TranavanI, 173. 
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a sorioufl negation of the guarantee that the citizens or subjects of one 
contracting party shall enjoy within tlie territory of the other coii> 
tracting party full protection in person and property. They deny to 
the Chinese the complete protection of the laws predicated by that 
treaty engagement, and the status of the victims becomes that of the 
citizens of the least favoured instead of the most favoured nation. 
The case resolves itself into one of treaty violation and a disregard of 
treaty obligations. If so, the phenomenon ii not conducive to the 
growth of interur.tional law. 

iioit d state* ^" *^''® treaties we have mentioned between China 

'and the United Stiites, the stipulations are precise; 
therefore, the duty of the latter is clear and unambiguous. Accord- 
ingly, the restrictions and discriminations against the Chinese should 
be removed, so thnt respect may really be paid to the sanctity of 
treaty obligations. 

n . n-±.i As regards Great Britain, the obligation not to 

discnminate is perhaps more implied than cxpresi?. But 
if lawfully admitted Chinese are to be discriminated against, the 
engagement to accord them full protection in person and properly is 
devoid of meaning. Furthermore, the right to the eqiml protection 
of the laws is meant to be reciprocal. The subjects of Great 
BriUiin in China enjoy the rights, privileges and ininiunitica of the 
most favoured nation; therefore, reciprocally, Chinese in British 
dominions and self-governing colonies arc entitled to the like treat- 
ment of tliose of the most favoured nation. 



Mmagnva 



It is true that the Judicial Committee of the Privy 
Council has declared in Mxugroxe v. Chun Tetong Toy, 
- that no alien excluded from British territory — to wit, 
"'• Victoria, N. S. W. — could maintain his right of entry in 

a British court of law; nevertheless, the court in that case felt con- 
fltrainnd to refer to mutters of inteniationai comity. Said the botird: — 
"Circumstances may occur in which the refusal to permit un alien to 
land might be such an interference with international comity as 
would properly give rise to diplomatic remonstrance from the country 
of which De was a native. But it is quite another thing to assert 
tliat an alien excluded from any part of Her Majesty's dominions by 
the executive government tiiere, can maintain an action in a British 
court, and raise aucb questions as were argued before their Lordships 

in the present app«ul whether the proper officer for giving or 

refusing access to the country has been duly authorised by his own 
colonial government, whether the colonial government has received 
ButTicient delegated authority from the Crown to exercise the authority 
by which the Crown had a right to exercise through the colonial 



,yGooglc 



{ 122 ) 

government if properly communicated to it, and whether the Crown 
has the right without Parliamentarj- authority to exclude an alien. 
Their Lordships cannot assent to the proposition that an alien, refused 
permisaioii to enter British territory, can in an action in a British 
court compel the decision of such matters as tliese, involving delicate 
and difficult constitutional questions affecting the respective rights of 
the Crown and Parliament, and the relations of this country to her 
self-governing colonies."^ 

International Such restrictive legislation having dated from 1880, 

Good Faith, when the laws restricting Chinese immigration into British 
dominions were first passed, it may perhaps be argued that China has 
in efTect acquiesced in its l^atity; but the assumption cannot reason- 
uhly be seriously advanced. International good faith between two 
contracting states ia directly involved here, and no alleged right of 
prescription or pronouncement of a national tribunal can be invoked to 
evade or disregard a treaty obligation. " But it must be emphasized 
that subsequent municipal law can certainly have no such influence. 
On occasions, indeed, subsequent municipal law creates for a state a 
conflict between its treaty obligations and such law. In such case 
this state must endeavour to obtain a release by the other contracting 
party from these obligations."^ It is universally conceded that each 
state has the right to admit or exclude whomsoever it pleases, or to 
legislate upon the necessary measures thereunder.' But it is equally 
recognised that if the municipal laws of a state conflict with the 
international obligations contracted by that state, the latter must 
prevail,* The national courts, of course, must administer the 
municipal law; but the government concerned must, in a case of 
conflict, as in the one under consideration, negotiate with the other 
contracting party for a release from that treaty obligation. Pending 
that release, however, such international obligation must be respected. 

Question of It is open to each stat£ to arrange with China respect- 

Ketallation. ii)g the restriction, suspension, or regulation of Chinese 
immigration into its territory ; but until such an agreement has been 
concluded, China may with good grounds take objection to the dis- 
criminations and restrictions enforced against its subjects, and perhaps 
adopt counter measures in the interests of its subjects in its own terri- 
tory. "Compelled to admit all British subjects on favourable terms, 
under treaties that have never been modified, she has to watch in 
silence whilst her own subjects are rigidly excluded from many parts 

1 1891 A. C. 272-283. 

* Oppenheiin, 1., 578. 
' Cobbett, I., 196-198. 

* Whilni!/ V. RobeHion, 124 Uuited States, 190; Moore, V, | 774. 
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of the Britisli dominions If, in tlie future, ns Cliitia and Japan 

develop, eitlieror botli of these countries should assert the right to a 
similar policy of oxclasion, it must net be expected thnt the people of 
Great Britain would in such a case insist on the Chinese, or Jupaiiese, 
government renouncing any claim to such a right."' 
c^j, . . According to the present treaties everj- alien has a 

right to eutei' China, however undesirable or dejmived he 
or she may be. Now it is the unprincipled alien who disturl>9 the 
peace by bis unbridled acts, especially when far removed from the 
vigilance of his consul. When this does occur, a series of transactions 
13 initiated, the consequences of his rights of extraterritoriality. And, 
in the end, the sufferer is, not the original cause of the disturbance, 
but the local authorities, because the latter is unable to preserve the 
I>eace 1 Hence, it is becoming a serious question whether China should 
not in self>deferice rigorously exclude such an undesirable alien at 
the port of entr}', rather tlmn deport him after he has entered and ruu 
amok. Prevention is better than cure, and, viutatia inntandis, China 
may similarly deny the right of admission to " any person, or class of 
jwrsons, deemed by the Minister on economic (as well as other 
reasonable) grounds, or on account of standard or liabits of life, to 
be unsuited to the recjuirements" of the Republic. 

1 Eaiiia', 6S3. 
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CHAPTER II 
RIGHT TO UNIFORM TARIFF 



I 40. DEFINTTICW. 

All alien uierchanta importing goods into China, or exporting 
tlierefrom, are required to pay the dues or duties established by the 
treaty (arifF. Each is entitled to have his goods assessed at no higher 
rate than is imposed upon or paid by those of other alien or, in some 
cases, native, merchants; nor is he to be required tu pay additional 
levies thereto. This is known as the moat-favoured-nation treatment. 
Moreover, the duties leviable on imports and exports will be collected 
by standardized methods common to all the ports/ so as "to secure 
uniformity and prevent confusion."' 

Weights and Accordingly, all goods will be measured by a stand- 

Measures, ard set of weights and measures, with their foreign 
equivalents as follows: — 

One Picul = 100 catties = 133i pounds avoirdupois=s60 kilo- 
grammes and 453 grammes. 
One Chang =10 Chinese feet = 141 English inches = 3 metres and 

55 centimetres. 
One C/i'(/t = 10 Chinese inches b14^V English inches>=355 mil- 
limetres,' 

Board of If a dispute should arise between the foreign importer 

Arbitration, and the customs authorities regarding tlie value or 
classification of goods, the case may be referred to a board of 
arbitrators composed as follows: — (a) an official of the customs; (6) 
a merchant selected by the importer's consul; and (c) a merchant, 
differing in nationality from the importer, selected by the senior 
consul of the port. The board will decide by a majority vote, and 
its decision will be binding on both parties. "Should the board 
sustain the customs valuation, or, in the event of not sustaining that 
valuation, should it decide that the goods have been undervalued by 
the importer to tlie extent of not less than 7i % , the importer will 

1 Art, 10. Britieh 1858, Tariff RiileB. 
lArl. 34, British 1858. 

> Art. 4, British 18fi8, Tariff Rulea; art. 4, French 1838, Tariff Rulea. 
( 124 ) 
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pay the fees (namely, ten Haikwan taels for each niercliant 
arbitrator); if otherwise, the fees will be paid by tlie customs. 
Should the board decide that the correct value of the goods is 20% 
(or more) higher than that apon which the importer originally claim- 
ed to pay duty, the customs authorities may retain possession of the 
goods until full duty has been paid, and may levy an additional duty 
equal to four times the duty sought to be evaded."* 

I 4(. AMOUNT OP LEVY AT THE TREATY PORTS. 

Oeiwrally, 5,"^ As a general statement it may be said that the 

aa vmhtrtta. mnount of levy on goods entering or leaving, in the first 
instance, any open port is five per cent, ad valorem* According to 
the new import tariff, revised in 1902,* however, certain imports are 
now assessed on their specific \'alues. This is established in pursuance 
of Article VI of the isfoi protocol, which provides as follows : — " All 
the duties on importations levied ad valorem will be converted into 
specific duties, as far as it is possible to do so and with the least 
delay. This conversion will be established as follows: — The average 
value at the time of their disembarkation during the three years, 
1897, 1808, 1899, will be taken as the basis of the valuation— that 
is to say, the value on the market, deduction being made of the 
import duties and the accessorj' expenses." 

Drawbackuid When duty has once been paid on imported articles, 
Cout-trsde ihey may bo re-exported within three years, without 
"■ty. further payment, if they are destined for another open 

port; or the merchant may apply for a drawback or refund of the 
amount originally paid, if the goods are bound for a foreign port,* 
If the goods are intended for the coasting tnide, they will on departure 
from an open port pay the usual export duty of Z'/r ; and on arriving 
at another Chinese port they will pay, not an import duty, but lialf 
that rate or 2i%, " as representing the transit dues which must have 
been paid on inland transit."' On the other hand, if goods enter 
China by the overland route from Russia, Bnrmah, Annani, or 
Korea, they are dutiable to tlie extent of about two-thinis of the levy 
at the treaty porta. 

In addition, an impost will be collected on the 

articles manufactured by the alien merchant, " provided 

thai such tax shall neither be other than that payable by the Chinese 

1 Art 1, 1002 Import Tariff Rule#. 

» Ilid. 

» Trettlw, L, 377-WO, 737-7 JO. 

« Art. 45, British 1898; »t. SI, American 1838; Art. fi, «ec. Ill, Britisli 1876. 

» Alorae, 57a 
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subjects, nor higher," * On the abolilion of the U-kin system, "an 
excise, equivalent to double the import duty as laid down in the 
protocol of 1901, is to be charged on all inn chine-made yarn and; 
cloth manufactured in China, whether by foreigners at the open ports 
or by (Jliineae anywhere in China," subject to a rebate of either the 
im2)ort duty and two-thirds of the promised import surtax on raw 
cotton imported from abroad, or of all duties, including the con- 
sumption tax, paid ou Chinese raw cotton used in mills throughout 
China." 

f 42. TRANSIT DUTY. 

Two and a< J^" alien merchant may dispose of his merchandise 

half per nt the port of eiitrj', or in an inland market; or he may 
""*■ repiiir to the interior and purciiase native goods for 

exportation to foreign ports. In either case he is required to pay 
the various charges on liis goods in actual transit. If he prefers to 
pay these dues in one single instalment, he has the option so to do, 
and the certificate of payment will exempt his goods from all furtlier. 
imposts en roiile.^ This commutation transit lax is calculated at the- 
rate of 2^- per cent, ad valorera, or a half-tariff duty. 

I 43. U-KIN. 

Under the term "li-kin" is denoted the different forms of 
inland taxation on native products. To the foreign merchant this 
imposition is a continual source of complaint; accordingly, he has the 
option to protect his goods therefrom by the payment of the afore- 
mentioned commutation tax or transit duty. But within the area 
included in an international concession or settlement, such a tax will 
not be levied or collected.* 

OuesUon of ^" ^''^ Mackay treaty' the Chinese government 

Abolition undertakes to abolish the li-kin, so soon as the other 

and &)m- treatv powers will likewise act upon the engagements of 

pensation. ^^^^^^ Britain. In return for the abolition, the British 

government consents " to allow a surtax, in excess of the tariff rat«8 

for the time being in force, to be ini]>osed on foreign goods imported 

by British subjects, and a surtax, in addition to the export duty, on 

1 Art. 3, Jiipaiiese 1896 (Ool. 19). In return for tliis levy, "the Cliiiiese govern- 
ment Agrees to allow Bettlements to be established witlioiit delaj, for the excluaive use 
oF Japane^, at Shanghai, Tientsin, Anioj, ami llnnkon:, upon the demand of tlie 
Japaiie)<e govertiinent." 

1 Art. 8, ecc. 9, British 1902; art. 4, American 1903. 

» Art. 28, Brilieh 1868; art. 7, 1858 Rules. 

« Art. 1, sec III, Britith 1870. 

• Art. 8, Britiali 1902. 
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Chinese produce destined for export abroad or (oiistH ise." ' In otiicr 
wonla, wlien the li-kin taxation sliall be discarded, the surtax will \ie 
naseased at 7i per cent, ad valorem, und foreign goods will tlicn be 
dutiiible on a 12i per cent, biisis.^ Moreover, in tlie event of 
abolition, China may recast the export turilT with i^pecific duties, na 
far as practicable, on a scale not exceeding Jive per cent, ad valorem.^ 

Precedent "The condition on which tlie Chinese government 

Condition, enter into the present engagement is that nil powers en- 
titled to mo9t-fuvoured*naLion treatment in China enter into the same 
engagements ai tlreat Britain with regard to the payment of surtaxes 
ami other obligations imposed by this Article on His Britannic 
Majesty's government and subjects. The conditions on which Hib 
Britannic Majesty's government enter into the present engagement 
an.*: — ( 1 ) That all powers who are now, or who may hereafter Income, 
entitled to most -favoured-nation treatment in China enter into the 
same engagements; (2) And that their assent is neither directly nor 
indire<.-tly made ilepeiident on the granting by China of any iK>lilictd 
concession or of any exclusive commercial concession."* Therefore, 
the accomplishment of this reform is conditional Upon the assent of 
all treaty powers, failing which its chances of success sceiu remote.* 

Inadequate Now the comjtcnsation for "tlie abolition of the 

Conpenu- li-liit system in China and the abandonment of nit other 
Hon. kinds of internal taxation on foreign imports and on 

exjwrta" is mcagi-e and inadv<|uate. Accordingly, no steps have yet 
been taken towards its fulfilment. Besides, apart from Great Britain, 
the I'nited States, und -hipan, the other treaty states do not appear 
lo he willing to conclude similar conventions with China. In view 
of the success of the increased li-kin tax on opium, which ini(i.ited 
in ISS^, was augmented in 1911,* it may reasonably bo hnpe<) that 
the treaty powers will consent t^) tho levy of a surtax higher than 
that of seven and a-hnlf per cent. In the interests of trade and 
commerce between China and all treaty states, it is wise lliat there 
should be mutual co-operation l>etwcen alt concerned. For example, 
for the foreign mei-chanis, it lias Ijeen suggostetl tlmt, given larger 
rights of residence and trade, etc., they might consent to an increase 

1 rroBiiiblu, Hid, 

* Sec. 2, AUI. 
« Soc. 7, ilul. 

* Sec It, ibid. 

^ In the ttieuitime, pciHliiig the abolition, the metlinds ol rollortiiig li-tin u n-Hl 
aa oilier intaaO duea are lieinB ftamlanllieiL— Britii-h Coniular Report*, 1912, for 
CliiiikiaiiK. 11, ami IlMnicciiow. 10. 

* Art. 2, Briliab 1806, ami art. 8, Britiali 1911, reipeclively. See alao ittpm, IS. 
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of the tariff from five to fifteen per cent.' But the alien's righta of 
extraterritoriality follow him wherever he goes, and an extension of 
the areas reser\'ed for foreign trade and residence will still further 
exempt him from the jurisdiction of the local authorities. Therefore, 
the inducement in the form of increased surtax muat needs be 
attractive if China is to close with the bargain, 

I «. DUTY-FREE AND CONTRABAND LISTS. 

Foreign merchants may engage in all forms of merchandise, 
with the exception of those declared contraband, namely: — Gun- 
powder, shot, cannon, fowling-pieces, rifles, muskets, pistols, and all 
other munitions and implements of war; salt;" as well as morphia, or 
instruments for its injection." 

The following are declared exempt from the payment of import 
duties: — Foreign rice, cereals, and flour; gold and silver, both 
bullion and coin; printed books, charts, maps, periodicals, and 
newspapers. But " a freight or part freight of duty-free commodities 
(gold and silver bullion and foreign coins excepted) will render the 
vessel carrying tliem, though no other cargo be on board, liable to 
tonnage dues. Drawbacks will bg issued for ship's stores and bunker 
coal when taken on board."* 

I 45. MARITIMH CUSTOMS. 

Adminlstra- " It beins;, by treaty, at the option of the Chinese 

tion. government to adopt what means appear to it best suited 

to protect its revenue, accruing on British trade, it is agreed that one 

uniform system shall be enforced at every port. The high oflScor 



1 "The foreign inerchanta witlioiit exception agree that the tariff reviaion wliicli 
grants Cliina any increase of revenue (from 5 to 1S%) mnst include the following as 
a quid pro gito: — (1) extendel riglita of residence and trade to foreijniera; <2} removal 
of all restrictions on navi^aiioii on jDland wutersj sud opening up of internal 
commnnication bj railwaja; <3) guarantees for the imnninitj of foreign merchandise 
from further tnsalioti, after it lins paid the duties fixed by tn-aty."— Lord Cliarlea 
Berestoril, The Break-tip of China <1900), 403. 

* Art. 3, 1853 Rules; art 3, 1902 Rules; 26 Commercial Treaties, 57-61. 

■ Art. 11, Britii^h 1902; art. 16, Amerit^an 1£03. Tlie prohibition of both 
morphia and cocaine will be enforced against the subjects of the signatories of the 
I]agnc Opinm Convention, 1911. 

• Art. 2, 1602 Tariff Rules. Of. Art. 2, 1858 Bnles, irhich provides that the 
foltoM'itig may be exempt From both import and export duties: — Gold and silver 
bullion, foreign coin?, flour, Indian meal, sago, biscuit, preserved meats and vege- 
tables, chee?e, butler, confectionery, foreign clothing, jewellery, plated ware, perfumery, 
soap of all kinds, charcoal, firewood, foreign candies, foreign tobacco, foreign cigars, 

■ wine, beer, spirits, honaehold stores, ebips' stores, personal baggage, stationery, 
carpeting, drnggeting, cutlery, foreign medicines and glass and crystal-wara. 
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appointed by the Chinese government to superintend foreign trade will 
accordingly, from lime to time, either himself visit, or will send a 
deputy to visit the different ports. The said high officer will be at 
liberty, of his own choice, and independently of the suggestion or 
nomination of any British authority, to select any British subject he 
may see fit to aid him in the administration of the customs revenue; 
in the prevention of smuggling; in the definition of port boundaries; 
or in dischaiging the duties of harbour-master; also in the distribu- 
tion of lights, buoys, beacons, and the like, the maintenance of 
which shall be provided for out of the tonnoge dues." ' 

Nationality of I'l'i^ provision is the origin of the present maritime 

inspector- customs, the receipts of which are hypothecated for 
Oenerai. [j,g liquidation of the Boxer indemnity' as well as other 
foreign obligations.^ The service lias charge of the collection of 
revenues from foreign trade, and for this purpose employs a large 
staff of employees of all nationalities. The volume of British trade 
having from the very start predominated, an Englishman baa always 
been appointed to the Inspectorate-General. In February, 1898, the 
understanding was confirmed and, as long as British trade with China 
exceeds that of all other countries, "it is intended that as in the past, 
so in the future, an Englishman slioll be employed as Inspector- 
General."* In 11H)C, the administration of the customs was transferred 
from the Wai-wu Pu to the new Sliui-wu Ch'u (Revenue Council). 
There were apprehensions that the existing arrangement might be 
modified; acconlingly, the Chinese government reaffinned the above 
understanding,' 

I M. NATIVE CUSTOIiS. 

The work of revenue collection from foreign trade having been 
entrusted to the maritime customs, that of revenue collection from 
purely native trade is reserved to the native or regular customs. 
Under the international protocol of 1901,* the native custom houses 
bordering on, or adjacent to, the open ports have been placed under 
the control of the maritime customs, so as to increase the funds of 
the latter for the service of the "Boxer" indemnity. The jurisdic- 
tion of the two institutions are distinct and coeval, and even after the 
actual abolition of the ti-kin stations, "all native custom bouses now 



> Art, 10. 1858 Tariff Biilw. 
» Art. 6 (e), 1901 protocol 
» If/m, I 83. 
« China, 1899, No. 1, 18. 

• chiiM, inoe, Niia.1-2. 

" Art. 6 (e), 2. 



dbyGoogIc 



( 130 ) 

existing, whether at the open ports, on the seaboard, on rivers, 
inland waterways, land routes, or land frontiers may remain."* 

1 47. QUESTION OF TARIFF REVBIOTt 

The treaty tariff may be revised every ten years, or earlier if 
necessary.^ In this matter China is obviously at a serious disadvant- 
age. Her products entering the ports of the treaty states are 
dutiable to ihe extent of from twenty to forty per cent., whereas she 
can only impose a levy of, at the maximum, an effective five percent, 
on their goods. The need for a revision of the treaty tariff is urgent." 
The conversion of 1902 into specific duties was made according to 
the prices ruling in 1897-1899; whereas the price of commodides 
since those eventful daj-s has risen considerably. Therefore, the duty 
actually levied to-day (we are speaking of economic conditions 
existing before the present European War) is less than four per cent. 
ad valorem. 

Under the circumstances, the injustice done to China is great. 
Her claim for an early revision of the treaty taritf is incontestable. 
And since the treaty states have welcomed her into their charmed 
circle, it is only just and equitable that she should be given complete 
tariff and fiscal independence. Until that consummation is attained, 
however, and pending further agreement, the present duties should 
be re-converted according to the prices now ruling. Then it may by 
properly be said that the treaty tariff is assessed on an effective five 
per cent, basis. 



1 Art. 8, sec. Ill, British 1902. 

3 Art. 15, Britiah 1902; art. 17, Americnii 1903; nrt S, French 1885; art, 46 
Portuguese 1887; art. 26, Japanese 1896. Art. 27, Frciicli 1858, however, provides for 
« Kpt«Dnial revision. 

* In 1B13 tliB tariff waa to have been revised, njnBt of tiie treaty powers, inclndirg 
Great Britain, having promised to co-operate; in the end, honever, tlie matter nag 
allowed to drop unftccomplislicd.— Stateamau'B ^'ear Book, 1U16, 703. 
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CHAPTER III 
BIGHT OF CABOTAGE 



{ 48. DEFINITION. 

"Cliincse produce may be carried from one open port to another 
ou paying tarifT duty at the port of ahiptnent and coast-trade duty 
(the amount of which shall be one-tialf of the tariff duty) at the 
port of diachai^e. Chinese produce brought in from another port, if 
re-exported coaatwise within twelve months, will be entitled to a 
drawback certitiL-ata for the half-duty paid, and no export duty will 
be charged on shipment; but the one-half tariff duty or coaat-trade 
duty will again be cliarged at the port of discharge."* 

Here we have the right of the alien to carry on a coasting trade 
in China, a trade which is usually reserved in other countries by the 
territurial Bovereigii for his own subjects to the exclusion of all aliens.' 
The right of cabotage applies to all treaty statt's, except Mexico. 
Article XI of the latter's treaty of 1K99 reads as follows: — "It is, 
however, agreed that this concession (right of merchantmen of one 
Stat*' to frequent the open ports of the other) does not extend to the 
coasting trade, granted only to the national vessels in the territory of 
ench of the contracting parties. But if one of them should pcnnit it, 
wholly or in part, to any nation or nation.^, the other party shall 
have the right to claim the same concessions or favours for its subjects 
or citizens, provided said contracting party is willing, on its port, to 
grant reciprocity in all it claims on this point.'" 

I 49. UMITATICWS fX PRIVILEGB. 

UnutboriaAd Foreign merchantmen may frequent all o[H>n ports. 

Pt»c««- but they are forbidden to enter non-treaty ports for the 

purposes of trade.* They arv not permitted to carry on clandestine 
Imding along the sea coast, or he engaged in the smuggling of or 
carriage of contraband goods in contravention of the customs 

1 Art 44, Danitli IS&X 

* For exaiiiplc, " tlic cniulinx Irade ol ihc'liisli conlracting partk-ii ii excepMd 
fniiii tlm iiravUioiiH of the prenciit treaty aiid eliall be regulated accordlug to tha 
lawHoItlic Viiilei) Statea uiilJapaii respectively," etc— Malloj'iiTrvaliefl, 111., 80-81. 

»Trt-ati«i, II., 1513. 

« .trt. 0, Swrnlixli 1908; art. 47. British 1658. 
{ 131 ) 
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n>}:t)li)t 10115 Aso$t.iHi~hedbv treaties. UpoB detection oracfireheimoa 
K'th I'urjrws lunl vf~st-l3 will l»e liable to cooGscation, snd the vesseld 
tliomst'lvfs I'xjx'IloJ fr-im the porta as well as debarred fnmi the 
imvilt'i;t> iif furihor traJiiig therein.* 

Abuse ot Alii-ii vesseb are not entitled without doe antboritr 

'■"'"«• to lly the Cbincs*> flag under penalty of confiscation 

of Ivth vt'^»>l uiitl oar>ro. This forfeiture holds good even in the 
ciiso of iiuTi-haiiiHsi' owneil l.ty aliens who abet or conniTe at the 
coitimit'^i.Mi of tho irn'>:ularily. In like manner, a Chinese vessel 
tlyiii}; a fon'i<:n il:t>: n-itlKnil authorisation will be punished upon 
joint invosti;:aiioii Mween the local authorities and the consul 
of tho tiai; in iiuostion. If, ho\i-evcr, it be ascertained that the 
iilion snl'j<vis of tho fonngn flag rK> abused, "were aware of the 
oiivnni Staines, anil took part in the commission of the irr^ularitv," 
thi-n the ontiro poixls K-i»ni:inj to them and found in the ship will 
lx> ivntisi-atoil, anil the aliens themselves ''liable to pnnishment 
uoronhnji to law," - 

I 5C. COASr-TRADB DUTY. 

" All artiolos duly impi>rteil into China by Japanese subjects or 
fr»>in .hipan shall. wliiU- K'ing tran<p»irted, subject to the existing 
ivul-ition;^. fi>'ni ono ojx^n port to another, be wholly exempt from 
Hlflixi-' imiMiits, duiif-s /Mn*, charges, and exactions of every 
natiiiv -md kin.l whatsoovor. irrespective of the nationality of the 
ownor or po-sessor of tho artii-les or the nationality of the convej-ance 
or vo««'l in whioh the tmnsportation is made."' In other words, 
when foivicn eoods are imivrtoil and the tariff duty has been paid 
thoix'on tliev mav within the i<?riod of thrve years be r^xported to 
..nother'tivttv iKirt without being required to pay the import duty on 
"n!^ UuMn-. providod the original lacking remains intact. 

If tho L'ood- re-exported, however, be Chinese produce brought 
to a reitv i«Mt fix^n. the interior, the export duty will be levied 
'" ""• --J , V'^tinutionbe another treaty port, then on arriving 
nt the do^itiimtion a coList-trade duty equivalent to ahalf-duty^wiU be 



iiu-MVMi "If" the destination be another treaty port, then on arriving 
ItSdo^ti.m "^^ co.st-trade duty equivalent to a half-duy will be 
m d tl on^^ u AVl'en the same goods are re-exported to a third treaty 
S within twelve months after entry then on le"V'nsJl>e ««>nd 
«rt Ue mwt.tn.de duty already paid will be refunded, and on 
[x.rt uie co«8' ' ^ ,, coast-trade duty will again be 



arriving 



at tiie" third port, the coast-trade duty will again be 



> Art. 10, Japanese 1896, 
* Cf. Moree, Trade, 380«t 



1 Supra, lOS. . ,-.- 

t Art. 5. Gorman 1880, auncsj art. U, American 18^. 

Digitized by CjOOQIC 
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4 ». TCH4NAGE DUBS. 

When a vessel enters a port, it is liable to the payment of 
tonnage dues, which will be collected once every four months. U its 
registered tonnage exceeds 150 tons, the dues will be assessed at the 
rate of four raacc per ton ; if of 150 tons or under, one mace per ton,* 
If a vessel otherwise liable to such dues, leaves the port within forty- 
eight hours without breaking bulk, it will be exempted from such 
payment.^ A similar exemption is made in favour of a boat employed 
in the conveyance of passengers, baggage, letters, articles of provision, 
or otiier articles not liable to duty, between any of the opes 
ports, unless a freight or part freight is charged thereon;* but a 
cargo-boat conveying dutiable merchandise, is liable once in four 
months at the rate of one mace per ton.* 

A like exemption ia made in favour of a foreign warship,'' or of 
a merchantman entering the port under stress of weather and in need 
of repairs." In conformity with the provisions of the Geneva con- 
ventions respecting the favourable treatment of hospital ships engaged 
in humanitarian work (The Hague, Dec. 21, 1004),* these dues will 
similarly not be collected from such vessels, 

152. PIUnrAGE. 

Oil arriving at one of the open ports, a merchantman may 
engage the services of a pilot to take it into port. In like manner, 
uftvr it has discharged all legal dues and duties and is ready to take 
iti4 departure, it may employ a pilot to conduct it out of port.* But 
any person acting as a pilot is required to take out a proper licence, 
in default of which he will be liable io a fine of Tls. 100 for each 
separate case." 

i 53. RULES GOVERNING LOADING AND UNLOADING. 

Within twenty -four hours after arrival the master of the vessel 

shall lodge all his papers, bills of lading, etc., with his consul, and 

the latter will within a further period of twenty-four hours report to 

the superintendent of customs the name of the vessel, its n^ister 

, tonnage, and ilie nature of its cargo. Any n^lcct to observe this 

1 ArU 29, British 1858. 

■ ArL 30, ibid. 

* Art. 2. IMS Tttriff Rules. 

* Art. 31, British 1858. 
6 Art. 6, Swetlinh 1908. 

* Art. 6, ibid. 

1 2* Kuang-limi, Xix 1, 6; Higiiot, 392-3H. 

■ Art. 35, Britiiih 1868; art. fl, Swediah IMS. 

* Art 4, Germui U80l 
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rule forty-eight hours after arrival will subject the master to a fine 
of Tis. 50 for every day's delay; the total, however, is not to exceed 
Tls. 200. The master is responsible for the correctness of the cargo- 
manifest, any wilful falsifying of which will subject him to a fine of 
Tb. 500. The permission of the customs authorities most first be 
obtained before the hatches can be opened or the goods discharged, 
and any unauthorised discharge will subject him to a fine of Tla. 
500 and the confiscation of his cargo. The customs' permission most 
similarly be obtained before any goods can be put on board, and any 
unauthorised shipping will also subject the cargo to confiscation.* 

It is to be noted, however, that these fines cannot be enforced 
independently by the customs authorities. For, as in the case of the 
American bark, Agnes, which we have already noted,^ proceedings for 
their execution must be had through the consular courts of the 
nationalities concerned. But the customs may, of course, waive its 
claim to the right of fine or confiscation. 

1 ini. 37-30, British 1S5& 

2 Sapm, 4«. 
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GHAITER IV 
BIGHT OF NAVIGATION OF INLAND WATERS 



154. DBFINrTKWI. 

"Britisli mcrcbant ships shall have authority to trade upon the 
Great River (Yangtse)."* Thus, as in the case of the coasting 
trade, the alien in China is likewise admitted to a priYitege from the 
enjoyment of which in any other country beside his own he will be 
excluded. The concession baa been considerably extended since 1S5S, 
and to-day he may navigate the greater portion of China's inland 
wat«ra. 

I SS. RBGULATIONS. 

According to the Inland Waters Steam Navigation Rules of 
1808,' and the supplementary regulations annexed to the British 
commercial treaty of 1902,' the launch or vessel ia required to 
roister itself and take out a certiHcate. It may course along any 
waterway, unleaa the use of some particular shallow waterway or 
dams and weirs is prohibited because there is reason to fear that their 
use may injure the banks and cause damage to the adjoining country 
or the water service of the local population. If a foreign launch is 
not to navigate such a channel, then a Chinese launch must also be 
prohibited therefrom.'' 

The steamship company is responsible for any lots caused to tlie 
riparian owners by damage which its vessels may do to the banks or 
works on them, as well as for the loss resulting therefrom." Both 
cargo and passenger boats may be towed by the steamer, but the 
helmsman and crew of such boats towed shall be Chinese." Since 
the main object of the opening of inland waterways to steam 
navigation is to afford facilities for the rapid transport of both foreign 
and native merchandise, British owners may transfer their vesseb to 
Chinese ownership. When a Chinese company, registered under 

lArL lO.Britiali tSSS. 
» llertalel, II., 721727. 

* IlertoK I., 167-lSS; 388-300; Tivatiei>, I., 374^70; II.. UKi I3H. 
< Arl.4, I902Itcsul«tioiis. 

t- Art 4. 

• Art. 9. 

( 133 > 
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Chinese law, is formed to run such steamers, British subjects may 
acquire shares therein; but the latter fact "shall not entitle the 
steamera to fly the British flag." ^ 

I 56. EKTENT OF PRIVILEGE. 

"A registered steamer may ply within the watera of 
the port, or from one open port or ports to another open 
port or ports, or from open port or ports to places inland/ and thence 
back to such port or ports. She may, on making due report to the 
customs, laud or ship passengers or cargo at any recognised places of 
trade passed in the course of the voyage ; but may not ply between 
inland places exclusively except with the consent of the Chinese 
government." ' 
Jetties and Its owners may lease warehouses and jetties on the 

Warehouses, banks from Chinese owners for a term not exceeding 
twenty-five years, with the option of renewal. Where such leases 
are not so procurable, the local authorities will arrange to provide 
them on renewable lease at the current equitable prices.* The jetties 
are not to be erected in such positions where they will obstruct or 
interfere with navigation, and the assent of the. nearest custom's 
commissioner must lirst be obtained ; but such sanction is not to be 
arbitrarily withheld." 
Appliances ^" ^^^ upper reaches of the Yangtse river, where 

for HaullDK navigation is difficult, a foreign ctteamship-owner may 

through erect, at his own expense and subject to the approval of 
"* *■ the maritime customs, appliances for hauling through 
the rapids. These appliances will be at the disposal of both junks 
and steamers, but they must not obstruct the waterway or interfere 
with the free passage of junks.* Moreover, " should any practical 
eeheme be presented for improving the waterway and assisting naviga- 
tion without injury to the local population or cost to the Chinese 
government, it shall be considered by the latter in a friendly 
spirit." ' 
Foreign War> This right of inland navigation applies primarily to 

ships. trading vessels, but it is claimed that according to Article 

52 of the British treaty of 1858, the right is also applicable to foreign 
war vessels. That article provides as follows;— " British ships of 

» Art. e. 

* See British Conaalar Beporta, 1912, tor Nevchang, 5. 

» Art. 6, 1902 ttegulations. 

*Art.l. 

•ArLS. 

( Art. 5, Britiah 1902. 

' Ibid. 
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fokIkb ^^ow the above appears to be a rather exaggerated 

Attltade view, since the word "port," according to the context of 
dfKusMd. jjjg treaties, refers merely to open or treaty porta. For 
it is only within the open ports that public ships of treaty states 
may be stationed for the protection of their nationals' eomnierce. 
The non-open ports, as we have already seen, are excluded from the 
activities of the alien merchants, and so it is meaningless to station a 
foreign warship therein. Of course, when a man-of-war "engaged 
in the pursuit of pirates," follows its quarry into a closed port, the 
proposition is different. Pirates are the enemies of humanity, and 
any affort to extirpate them deserves every encouragement. Ac- 
cordingly, when a foreign warsliip is engaged upon such a laudable 
enterprise, no objection will be raised if it enters a non-open port, 

Again, the work of sounding and charting the Chinese coast may 
be humanitarian ; but the consent of the territorial government should 
at least be obtained. Important questions of national defence are 
involved in the making of such hydrographic investigations, and the 
consent of the territorial sovereign cannot be assumed as previously 
given in such a vital matter. The fact that China has a dearth of 
scientific officers for such purposes may be a good reason why the 
territorial sovereign has not been more enei^etic in thia direction. 
But that consideration does not of itself entitle a foreign warship to 
make such investigations independently. As the American minister 
himself admitted, "the great maritime countries of Europe might 
prohibit such surveys." If so, to make such surveys in a closed port 
without China's leave or licence is to encroach unlawfully upon the 
territorial sovereign's prerogatives over his own dominions. 
i 57. LIMITATIONS OF PRIVILEGE. 

Foreign merchants shall pay bixes and contributions on the 
warehouses and jetties leased as above, on the same footing as Chinese 
proprietors of similar properties in the neighbourhood. Only Chinese 
agents and staff may be employed to reside in these warehouses, but 
the merchants themselves may visit these places from time to time to 
look after their affairs. " The existing rights of Cliinese jurisdiction 
over Chinese subjects shall not by reason of this clause be diminished 
or interfered with in any way." * 

The people living inland are not accustomed to the advent of 
steam vessels, and so should be disturbed as little as possible. There- 
fore inland waters, not hitherto frequented by steamers, " shall be 
opened ns gradually as may be convenient to merchants, and only as 
the owners of steamers may see prospect of remunerative trade." • 

1 Art. 3. 
»Art.7. 
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And if it is inlende<l to run audi vessels on new routes, (lie 
company concerned will apply for a pemiit through the coraniissioner 
of customs at the nearest open port to the proper ofBcinb, and the 
latter, in conjunction with the superior provincial authorities, will 
carefully consider all the circumstances of the case and then grant 
the application. 
I5S. PROVISICV4 AGAINST ABUSE. 

This special right of inland waters navigation may, of course, be 
abused. If so, the abuse will be summarily put an end to. 

The provision against abuse is expressed as follows: — 
" Registered steamers and their tows are forbidden, just as junks 
have always been forbidden, to carry contraband goods. Infraction 
of this rule will entail the penalties prescribed in the treaties for such 
an offence, and cancellation of the inland waters navigation 
certificate carried by -the vessels, which will be prohibited from 
thereafter plying on inland waters." ^ 
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CHAPTER V 
SIGHT OF TRADE AITD TRAVEL IN THE INTERIOR 



I 59. DEFINlTICWJ OF "THE INTERIOR." 

The expression of " the interior " is defined as follows: — "The 
words, nei ti, inland, in the clause of Article VII of the rules 
appended to the tariff, regarding carriage of imports inland, and of 
native produce purchased inland, apply as much to places on the 
sea coasts and river shores, as to places in the interior not open t/) 
foreign trade; the Chinese government having the right to make 
arrangements for the prevention of abuses thereat." ' 

That is to say, apart from the areas specially designated as ports 
or marts open to foreign trade and residence, all other places, are 
regarded as "the interior." Such "interior" may, therefore, be 
situated just outside an open port along the coast or in the very heart 
of the country itself. The " interior" is merely contrasted with an 
"open port." 

I 60. PASSPC»TS. 

An alien may travel for pleasure or for purposes of trade,' to all 
parts of the int«rior, under a passport to be issued by his consul, and 
countersigned by the local authorities. "These passports, if de- 
manded, must be produced for examination in the localities passed 
through." If the passport be not irregular, the bearer will be allow- 
ed to proceed, and he will he free to hire persons, animals, carta or 
vessels for his own conveyance or for the carriage of his personal 
effects or merchandise. If he be without a pasuport or if he commit 
any offence against the law, he will be banded over to the nearest 
consul for punishment; but he will only be subject to necessary 
restraint and in no case to ill-usage. Such a passport will remain 
valid for twelve months from the date of issue. But no passport is 
required if the bearer merely goes on excursions from any of the open 
ports to a distance not exceeding 100 li, and for a period not exceed- 



» Art. 4, sec. Ill, British 1876. 

* Art. 3 of the second Japanese treaty of 1915 (infra, appendix B) authorisea 
Japanese sabjecta " to reside and travel in South Manciiuria and to engage in 
bueineea and manufacture of any kind whatever." Tliis privtleite is exceptional, 
( 140 > 
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ing five days. The above, however, does not apply to crews of shipe, 
for the due restraint of whom regulations will be drawn up between 
the consul and the local authorities.* 
I 6U PASSPORT UMTTATICmS. 

Apart from the provision that a passport shall not be issued to 
regions disturbed by persons in arms against the government,* there 
do not appear in practice to be any restrictions governing the issuance 
of auch papers, although in some treaties it is provided that these may 
only be issued to respectable persons, or " peraonnes qui Utir offrironl 
toutes lea ffaranliea desirables," ^ 

Queatfoa of Tliia omission affects the territorial authorities ad- 

PrDtectkm. yersely. Under the treaties an alien ia entitled to the 
protection of the local government; at the same time, he is clothed 
with the righla of extraterritoriality, the respect for which cannot but 
attenuate or neutralize the efforts of the local authorities in that 
direction. If he be found in the interior without a passport, or while 
there commits an offence against the law of the realm, he may only 
be arrested and handed over to his nearest consul for punishment, 
but must not be subjected to any ill-usage in excess of the necessary 
restraint. When, however, untoward events arise from his movements 
in the interior and he sustains injuries therefrom, the local ofiiciuls 
are responsible for his security and protection. In the worda of Ix)rd 
Curzon: — "A very strict revision of the conditions of travel and 
residence in the interior is much to be desired. Some limitation ought 
to be placed upon the irrepressible vagrancy of European subjects over 
remote parts of the Chinese dominions. Passports should be absolute- 
ly refused at the discretion of the minister, exercised with regard to 
the character both of the locality and the applicant. When granted 
they might specify the name of the province, district or town to 
which, and to which only, the bearer is accredited. Already they 
give a general sketch of the route which he proposes to follow. " * 
QuMtlon ol In order that the alien may be afforded adequate pro- 

Reportliv tection.hosboald therefore from time to time communicate 
"**"""*■**■ his whereabouts to the local authorities; and having been 
so infonned, the latter may be hold accountable for any remissness ou 
their part. This salutary' measure, however, is denied to the territor- 
ial government, since the conventions provide that "these pass{x>rts, if 

1 Art. ». Swedieli IMS; art. », Britisli ISSS. In art », SKtHliali 1008; art <, 
(iemian 1S80; art U, Japanese 1RW1, etc., it ii lurtlier itipiiUted that if an ilieD b* 
found in tli« Interior williout a pas'port, he will Iw liable to a One of TIa. 300. 

■ An. », British ISfiS. 

* Art. 8, French 1888. 

* rroblemv, 308. 
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demanded, must be produced for examination in the localities passed 
through." In reply to China's demand for some such regulatious the 
foreign representatives admitted that, when an alien passed through a 
region, the local authorities might demand to examine his papers, but 
they could not consent to the proposition that he sliould report himself 
or his movements wherever he went.' 

The American minister, Colonel Denby, reported the above to 
his government and suggested thai some such intimation was advisable. 
He said: — "On the traveller's arrival at any departmental (chow) or 
district (hsien) city, he may be required to report his arrival to the 
local magistrate, as well as the route which he proposes to follow on 
his departure therefrom. The traveller having given notice of bis 
movements to the chief magistrates in the important cities, it would 
be their duty to notify all the subordinate officials, in the places 
through which the traveller would pass, of the fact that he was en route, 
and there would be no excuse for a failure to afford protection." 
This suggestion was regarded as judicious by the Department of State.' 
In the special case of South Manchuria, however, 
the Japanese treaty of 1915 provides that Japanese 
subjects travelling in that region, are " required to rejiaier with the 
local authorities passports which they must procure under the 
existing regulations."' The act of registration is a right step 
forward, although there is still much room for amelioration. The 
situation imposes upon the territorial sovereign an unfair hardship, 
and in the interests of their own nationals as well as justice to the 
Chinese people, it is to be hoped that either the new Japanese 
arrangement will be extended or that some improvement over the 
present procedure will be agreed upon. 

No Right to Tlie alien, though entitled to the protection of the 

Supplies, local authorities, is, of course, not entitled to demand 
from them assistance in the way of monetary contributions or 
supplies. In 1869, two Americans travelled without passports from 
Canton to Kiukiang. They posed as British officials and compelled 
a number of the magistrates en route to settle their accounta in the 
way of expenses for the hire of boats and carts. In the end the 
magistrates were reprimanded and the United States government 
communicated with.* 

Again, in 1903, a German sailor travelled from Kussia to 
Szecliuan tlirough Shensi. He succeeded in extorting from the local 

1 For. Rel., less, 242; 1894, IBS. 
' For. Bel., 1893, 241. 
' Infra, appendix B, treat; (B), art. 6. 
* 70 New Collection (General), 29. 
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officials, by A-ftrious t1ireat«, both money and proviaionB for himself 
and his horses. TheGennan minister was thereupon informed, when 
he declai-ed that German travellers in China had a right to the protec- 
tion of, but not the support by, the local authorities. Accordingly, 
instructions were issued to the various provincial authorities.* 
I 62. EXTENT OP TRADING PSOVILBSB. 

An alien merchant may dispose of imported foreipn goods in 
the interior, or he may purchase native produce in the interior and 
convey them to an open port for exportation abroad or otlier open 
ports. If he wishes to accompany the goods himself, he is 
likewise required, as if he were travelling for pleasure, to lake out 
a pna8[>ort. And if be charters a bout or uses bis own for conveying 
the merchandise, he is further required to obtain a river pass." 
IM. TRANSIT DUTY. 

In either journey he is entitled to the option of either paying the 
customary inland charges leviable en route m the usual way, or 
clearing his goods of all transit duties by the payment of a single 
commutation tax or duty. If the articles are dutiable, the com- 
mutation tax is equivalent to one half the tariff duty for imports 
or exports, as the case may be; if they are duty-free, tlie transit tax 
is reckoned at 2i% of their value. On thepaymentof cither amount, 
a certificate will be issued to him by the maritime customs, which 
will operate to exempt bis goods from all further inland dues or 
chaises, *' no matter bow distant the place of their destination.' ' ' 

In the case of conveying native produce under a 
transit puss for shipment abroad, the merchant will fill 
in a blank memorandum in three detachable parts, in each of which 
he will state his nationality, the description of produce or goods to bo 
purchased, the first Inrrier of entry outward, the date of their 
arrival there, and the intended port of shipment; and, finally, declare 
that he will pay the commutation transit duty at the barrier nearest 
to the port of shipment. On receipt of a duplicate of the memor- 
andum the maritime customs will issue to him a transit certificate 
setting forth the above particulars, which when affixed with a seal by 
the fir^t barrier of entry outward, will exempt the purcliaseil (^oods 
from all charges en rouie to the last barrier behind the port of 
shipment. 

Being duly provided with these two papers, the trip to 
purchase gootis in the interior may be undertukcn by his Chinese 

1 10 New Collection (Gcrtntny), S4; Koo, 274 274 

1 Art 2i, Britiali 18GS; Koo, 971. 

> Art. T, 1SS8 BuIcb; arti. 11-12, Japanew 18K 
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Bgent, unless the merchant himself wishes to do so and provides 
himself with a passport therefor. When the goods arrive at the 
barrier nearest to the port of shipment, they will be valued by the 
customs officials sent thereto. The transit duty will there be paid, 
and then the goods may be forwarded to the port of ahipmeut.* 
I 64. LIMITATIONS OP TRADING PRIVILECE. 

Natl eOoods When native goods are purchased in the interior, 

' tliey are entitled to be protected by a transit certificate 
only when they are bona jide intended for exportation to a foreign 
country within twelve months from date of payment of transit tax. 
Those similarly purchased for consumption or sale in the open ports 
are subject to all the barrier charges, leviable under Chinese 
regulations, fi-om the place of purchase to the port of destination.' 
If the native products are to be exported, the tariff export duty will 
first be paid thereon, since "it is distinctly understood lliat the 
payment of transit dues by commutation or otherwise, shall in no 
way affect the tariff duties on imports and exports, which will 
continue to be levied separately and in full.' ' ^ Such protected goods 
being intended for shipment abroad, no unauthorised sale in transitu. 
will be allowed, and any infraction of this rule or attempt to pass goods 
through in excess of the quantity specified on the certificate, will 
render the goods liable to confiscation,* 

Foreign '^.s is plain from the language of the treaties, the 

Business merchant may not buy articles of foreign origin in the 
HouMs. interior and export them to a port; nor may he tarry 
therein when his mission has been accomplished. Outside the areas 
declared open to foreign trade he may not establish any commercial 
houses or shops,' According to Article VI of the Japanese treaty of 
1896, he may "temporarily rent or hire warehouses" in the interior 
for the storage of the articles purchased therein or to be transported to 
the sea coast, " without the payment of any taxes or exactions what- 
ever." But he may not erect permanent warehouses for such purposes." 
Vul-na-ro Until recently the prohibitions against the establish- 

CMMt. ment of foreign business houses in the interior have 

been more or less relaxed. In 1905, however, occurred a case which 
resulted in the rigorous enforcement of the treaty provisions. One 
VoUna-ro, an Italian subject, had set up a saloon in Shih-chia-chuang 

» 1 New Collection (General), 49-50; Koo, £78-2:9, 

» Art. 4, eec III, British 1876; art. 12, Japanese 18B6. 

> Art. E6, British 155S; art 12, Japanese 1896. 

« Arl, 7, 1863 Tariff Rules. 

6 See fupni, 102-103, for the Hangchon' American insurance company case. 

• 67 New CoLlection (General), 35. 
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(Cliihli), a place not open to foreign trade and reaideia-e. When 
ordered to close up his business and remove to an open port, he 
appealed to bis minister in Peking. The latter thereupon represented 
to the Wai-wu Hu that, as all other foreign estublishmenta in the 
interior had not been interfered with from the very beginning, 
it waa unfair to enforce the prohibition in the present instance; and, 
in the alternative, if Vul-na-ro was to be compelled to obey the local 
authorities, be should be indemnified for any losses resulting therefrom. 
Chinese In re}>ly, the Wai-wu Pu denied any liability to 

Attitude, compensate the said Italian trader. He would be gi%en 
six weeks to wind up his business and remove from Shih-chia-chuang; 
otherwise, he would be arrested and sent to the nearest Italian 
consulate for punishment. The Pu added that instructions in this 
sense had already been issued to the various provinces, aa regards all 
other foreign trading houses illegally established in the interior. 
The Italian minister urged the Wai-wu Pu not to proceed with the 
prohibition againi^t his national, lest there might arise "incon- 
veniences." i'ndauntetl by this threat, the Pu replied that as Vul- 
na-ro's saloon wiis established "obviously in contravention of treaty 
stipulations," China could never consent to its continuance. Moreover, 
the rule of limitation upon the right of foreign merchants to do trade 
applied to the subjects of all nations, and consequently the 
Italian tniders suffered no di!<crimination by ila enforcement against 
thein. If \'ul-nii-ro would not obey the order to quit within the 
stipulated [teriod ami thereby suffer any hardships, the trouble would 
be invited by himself, and no " inconveniences " could possibly arise 
out of the case. And since China had always transacted her 
international affairs in accordance with treaty stipulations, there was 
" no need to negotiate a special arrangement on the question. " 

In the end, Vnl-na-ro had to obey the order and remove to an 
o)>en port.* 
)«5. QUBSnWI OF AGBNCY. 

An alien merchant is not entitled to establish an agency in the 
interior.' "When a foreign fimi employs a native as agent, or 
correspondent or salei^man, or whatever we may elect to call him, to 
<lo busiuess for the firm in the interior, such a person is simply a 
Chinese trader and his establishment simply a Chinese shop, notwith- 
standing that he may display a sign board liaving a Hong name identical 
with that of the foreign firm for which he does business, or that the 
business may be entirely established by the foreign firm's capital.'" 



1 33 N«w Collection (lUl;), 3-4; Koo. 281-282. 
1 Art. :i, Dutch 1863; Ctiini, 1003, .Nu. 1, 28-29. 
■ Cliina, 1003, No. 1, 29. 
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f M. f^ESmON OV OPENING PEKING TO FCfi^GN TRADE. 

For the purposes of inland trading the capita] city of Peking is 
excluded from the activities of alien merchants.' 

Article X of the Japanese treaty of 1903, however, 
reads as follows: — "The high contracting parties hereby 
1903. agree that, in case of and after the complete withdrawal 

of the foreign troops stationed in the province of Chihii and of the 
legation guards, a place of international residence and trade in Peking 
will be forthwith opened by China herself." Within this area " mer- 
chants of all nationalities shall be at liberty to lease land, build bouses 

and warehouses, and establish places of business All roads and 

bridges in this place will be under the jurrsdiction and control of 
China. Foreigners residing in this place are to observe the muni- 
cipal and police regulations on the same footing as Chinese residents, 
and they are not to be entitled to establish a municipality and police 
of their own within its limits, except with the consent of the Chinese 
authorities." 

Moreover, "when such place of international residence and trade 
shall have been opened and its limits properly delined, the foreigners 
who have been residing scattered both within and without the city 
walls, shall all be required to remove their residence thereto, and they 
shall not be allowed to remain in separate places and thereby cause 
inconvenience in the necessary supervision by the Chinese authorities. 
The value of the land and buildings held by such foreigners shall be 
agreed upon equitably, and due compensation therefor shall be paid. 
The period of such removal shall be determined in due time, and 
those who do not remove before the expiry of this period shall not be 
entitled to compensation."' 

Pending the opening of Peking to foreign trade and 
Anomaly, residence, the position of the few foreign shops 
established around the legation quarter appears to be 
anomalous. Their establishment therein is illegal and "in con- 
travention of the treaty.' The foreign representatives were on 
several occasions approached by the Chinese government respecting 
their removal, but so far all attempts have failed. 
Attitude of ^" ^^^ capacity of the doyen of the diplomatic body, 

th« Forelsn Sir John Jordan, the British minister, replied as follows: — 
Reprewnw- " Though the city of Peking has never been opened, by 
fve«. virtue of treaty, to foreign trade, it has bo-ome the 

established usage since the Boxer troubles for foreign merchants to 
reside and carry on business in the inner and outer cities of Peking. 

1 Art 8, 1858 Tariff Rules. 
■ Annex 6, Japanese IMa 
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It is observed that there are stipulations in the notes exchanged on the 
10th October, 1903, between the commissioners of Japan and China 
for treaty revision, to the effect that aft«r the withdrawal of the 
foreign troops, a place will be designated outside of the inner city of 
Peking for foreign trade, whither foreigners scattered both within 
and without the city walls shall be required to transfer themselves. 
No prohibition, however, being expressed, it is inferred from the 
foregoing that, until such designation is made, the fact of the residence 
and trade of foreigners is accepted. It is admitted that, during 1903, 
the former Wai-wu Pu declared that none of the foreign shops or 
wurehousea opened before that date would be ordered to be closed, but 
that with this excep.tion no others might be opened; but the 
diplomatic body never expressed ita consent to the Chinese proposal. 
The Chinese government are, therefore, equitably estopped from 
objecting to the continuance of such residence and trade of foreigners 
already in Peking, and cannot justifiably object to other foreigners 
enjoying the privilege already conceded to their compatriots and 
other nationals." ' 

Fonln Now, the foregoing arguments appear to lack 

cogency. The Chinese declaration of 1903 is surely an 
effective disclaimer of any intention to acquiesce in such 
foreign trade and residence. If, thirteen years ago, the Chinese 
government did not expressly prohibit the continued residence of 
those shops opened before 1903, that silence was involuntary. Its 
alleged consent waa overborne by considerations of the recentness 
of its estrangement over the "Boxer" troubles with the )>owers 
represented ut Peking. 

In any case, however, the prohibition upon the future establish- 
ment of such places of business is express and unequivocal, and 
there can l>e no question of estoppel, whether legal or equitable. If 
anything, the disclaimer of 1903 should have operated against the 
enjoyment of 8U3h an anomalous privilege by other late-comers. 
In the interests of international commerce, the opening of Peking 
I') foreign trade and residence is to be welcomed. But pending such 
4>I>ening, however, it is feeble logic to suggest that the Chinese "are 
etguitjibly estopped from objecting to the continuance of such residence 
and trade of foreigners," etc. 

{ 67. RIGHT OF IHVBSTMBKT IN JOINT-STOCK GOHPANIBS. 

Prior to 1902, Chinese capital could not be invested in foreign 
enterprises, nor foreign capital in Chinese enterprises. 

lOliiDH. m*. So. 1, 27-28. 
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British Article IV of the British treaty of that year, how- 

Treaty, ever, provides as follows: — "Whereas questions have 
"'*^ arisen in the past concerning the right of Chinese subjects 

to invest money in non-Chinese enterprises and companies, and 
whereas it is a matter of common knowledge that large sums of 
Chinese capital are so invested, China hereby agrees to recognise the 
legality of all such investments past, present and future." 

sutiu of The same article further provides thus: — " It being, 

SbaraboM- moreover, of the utmost importance that all shareholders 
*"■ in a joint-stoct company should stand on a foooting of 

perfect equality as far as mutual obligations are concerned, China 
further agrees that Chinese subjects who have, or may become, 
shareholders in any British joint-stock company shall be held to have 
accepted, by the very act of becoming shareholders, the charter of 
incorporation or memorandum and articles of association of such 
company, and regulations framed thereunder as interpreted by British 
courts, and that Chinese courts shall enforce comphance therewith 
by such Chinese shareholders, if a suit to tliat effect be entered, 
provided always that their liability shall not be other or greater than 
that of British shareholders in the same company. Similarly, the 
British government agree that British subjects investing in Chinese 
companies shall be under the same obligations as the Chinese share- 
holders in such companies. The foregoing shall not apply to cases 
which have already been before the courts, and been dismissed." 

Scope of This right of investment is not limited to joint-stock 

investinent.co)]]paiiieg. According to Article IV of the Japanese 
treaty of 1903, it is extended to include the "organisation of a 
partnership or company for a legitimate purpose."^ Moreover, 
Article LVII of the Law of Companies, 1904, provides that " subjects 
of foreign states who hold stocks in companies established by Chinese 
subjects, shall be held to have consented to obser^■e and conform to 
the Chinese Commercial Law and the Chinese Law of Companies." ' 

Chinese From the language of the treaties no restriction 

Companies appears to be imposed upon the locality of the Chinese 

in the in> company. Accordingly, an alien may invest in Chinese 

*' °'' companies established either in the open ports or in the 

interior, so long as the above rules are observed. And this was so 

decided, some ten years ago, in a case between the viceroy of 

Nanking and the Ministry of Agriculture and Commerce at Peking. 



1 Cf. Art. 4, treat; (B), appendix B, infra. 
' 16 Kuangheil'B New Ldiwa and OrdiiianceB. 
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Attitude or ^" '1'.'06, the viceroy held that the alien'y right 

Nsnklnt applieil ouly to a Chinese coininny in an open port, 

X!^'**'' *""* '"'' ®"^ operating in the interior. He alluded to 

'****• Section IX of Article VIII of the British treaty of 1902, 

which reads as follows: — "An excise equivalent to double the import 

duty aa laid down in the protocol of 1901, ia to be charged on all 

machine-made yarn and cloth manufactured in China, whether by 

forcigiifra alike open jxyrta or by Chinese anywhere in China The 

same principle and procedure are to be applied to all other products 
of foreign type turned out by machinery, whether by foreignerg at 
the open porta or by Chinese anywltere in China." Accordingly, he 
suggesletl, the alien's right was confined to the open porta and no 
further. Besides, " the privilege of holding atocks in Chinese 
manufacturing companies established in the interior is the same us 
that of operating industries in the interior, inasmuch as foreign 
merchants could therefore not only share with Chinese merchants 
prolils derived from such industries, but could even, by reason of 
their inveatmcnts, control such Chinese companies in the interior, or, 
by fraudulent combination with unscrupulous Chinese merchants, 
establish indejtendent factories in the interior for themselves." 
Decision of l')"^ Opinion of the viceroy was referred to Peking, 

the Peking but there it was reversed. The Ministry of Agriculture 
MInittry. ^j^j Commerce held that the alien's right of inveatraent 
was applicable to a Chinese company wherever established. And in 
reply to the Nanking viceroy, the Ministry observed that Article LVIl 
of the Law of Companies was enacted with due consideration to the 
British and Japanese treaties. Morever, "the privilege of holding 
stocks in Chinese companies situated in the interior is different from, 
anil does not carry with it, the privilege of operating manufacturing 
I'stablishments in such region. And if foreign stockholders in Chinese 
companies should, by fraudulent devices of one kind or another, gain 
full control of such comjianies or maintain indei>endeDt factories in 
the interior, such foreigners will be prosecuted in Hcconlaiice with 
trnity stipulations." * 

>66 NVw Collectiun (Gvaeral). 11-14; Koo, 28a-:itiB. 
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CHAPTER VI 
RIGHT OF LANDH0LDII7G 



{ 68. EXTENT OF PRIVILEGE. 

For the purposes of trade and residence an alien is entitled to 
rent or purchase houses from the native owners, as well as to rent or 
lease lands for erecting the same. Tlie extent of the landholding 
privilege varies with the class of aliens entitled to such right and also 
the localities which contain the property. For, if the alien be a mer- 
chant, his right is restricted to the areas situated within the ports or 
marts declared open to foreign trade and commerce. But if he is a 
missionary or non-trader, his privilege is extended to embrace the 
interior as well as the open jiorts. 

In both, however, the legal title to the tenure is similar, and 
eauh may acquire, not a right in fee, but a lease in perpetuity, 
i 69. PROCEDURE AT THE OPEN PORTS. 

In a Foreign In a settlement or site reserved for the trade and 

Settlement, residence of all foreigners, the alien derives his title to 
the land from the territorial sovereign. He takes his lease from 
Chinese owners, and the deeds are stami)ed by the local authorities on 
the payment of the regulation land tax. After these formalities, the 
deeds are then registered with his own consulate. 

Registration Now, an alien need only register his deeds with his 

of Title own consulate, and not at the consulate of the state 
Deeds. within whose jurisdiction such property is situated. 

For example, in 1861, one Thomas Hanbury, a British subject, 
acquired three lots of land within the French settlement at 
Shanghai. According to the usual procedure, he registered his 
deeds with his own consulate. In 1898, the French consul, on 
inspecting the deeds, declared they were irregular, as they had not 
been registered in his consulate in accordance with the principle 
of locus regit actum. Hanbury appealed and was sustained by 
the British government. In the end the French receded from 
their position.^ 



1 China, 1899, No. 1, 244 fqq. 
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ln«For«ltn lu u foreign concession, that is, an area of laud 

CoMcusloa. conveyed by the territorial sovereign to be administered 
by a lessee state for the residence of its subjects, the alien's title to 
tlie land is derived differently. Here it is derived from the lessee 
government, although the proper land tax due to the sovereign of the 
soil is paid indirectly, through the commutation land lax reserved to 
the lessor government under the grant to the leasee state of the area 
included within the concession, in the ktt«r case the lessee goveru- 
ineot, being entitled to excUide from its concession all non -nationals, 
including Chinese, may prescribe the necessary conditions of residence 
and land tenure therein. And if a non-national chooses lo reside in 
its area, lie is hound by its laws and regulations, since his election of 
residence signifies his consent to be so bound. In which case his 
deeds of title to the land will be registered with the lessee government, 
and not at his own consulate. 

Unceitalaty '^ ^*' ''O^^^er, still unsettled whether or not aUen 

Ouuide merchants can actjuiru lands outside of the limits of 
Trwty Port open ports. On the side of the merchants it is claimed 
that such a right has been conceded, on the ground 
that under the passport clause of the treaties, aliens need not provide 
themselves with passjMrts when they make excursions to a distance 
of not exceeding lUU It beyond the treaty ports. But that provision 
merely applies to the making of excursions for purposes of pleasure ; fort 
as we have already seen in Kau Ching-tong's case,^ such a contention 
is untenable. Consequently, it can not be invoked to fortify the claim 
of establishing residences as well as trading establishments therein. 
"At OtiMr In the alternative it is claimed that, as "British 

Places." subjects, whether at the ports or at other places," may 
build or open bouses, warehouses, churches, hospitals, or buriaU 
grounds, etc., the words "at other places" are cajtable of extending 
that privilege. These words, however, have been interpreted by the 
British government to mean no more titan to include such place? as 
W'oosung, Shameen, etc., which adjoin or serve as outlets for the 
open ports of Shanghai and Canton respectively, and which are 
generally situated within a few miles from the treaty ports.* 
Liberal Coo- '*'*^' '" practice, it apjiears that the words " at other 

■Iructlon places" have in this connexion been construed libendly. 
In Practice, ^mj^ ij, consequence, trading as well as other establish- 
ments have been erected a considerable distance beyond the treaty 
port limits. In illustration we will cite the example of the Ruling 
estate in Kiukiang. We quote from a British consular report for tliot 
jwrt for 1U03:— 
> y«e lupra, 9& 
" (.■/. Cliina. 1870, So. B; 1871, Kc 1, p^im. 
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Kuiins "The term 'immediate vicinity' has been, in one 

Esute. very notable instance at this port, extended in a manner 
to which it would perhaps be hard to find a parallel elsewhere in 
China. I refer to the Kuling estate and surrounding properties which 
liave been acquired in the last six years on the Lushan mountains. 
Something like a square mile of the higher valleys baa been leased 
to foreigners by the Chinese officials, after a variety of controversies. 

The chief pi"operty, the estate in the Ch'ang Ch'ung valley, 

leased to the Kuliug Board of Trustees, has developed into a valuable 
and important sanatorium, with about 130 houses on it, and there 
are about ten or other houses on other neighbouring land owned by 
private individuals, British, American, and Russian. The Kuliog 
trustees have been for over three years in negotiation for a large 
further extension of their holding. From 500 to 700 foreign visitors 
usually i-eside on these mountains during the whole or part of 
this summer, and there are a few permanent residents at all seasons. 
"Apart from these health resorts, which are all on Crown or forest 
land at an elevation of 3,000 to 4,000 feet above the Yangtse, there 
is one property registered in the consulate as leased to a British 
subject in one of the lower valleys, and there are six other properties 
containing bungalows along the foot hills at from 700 to 1,100 feet 
elevation. Two of these belong to the customs, one to the Kuling 
trustees, who have the control of the road leading from it to their 
main estate on the mountains, one to au American missionary 
society, one to Russians, and one to a sort of limited company of 
shareholders, dating from 1S67. 

Six to six- "Thus, ill various ways, property for residential 

teen Alllea, purposes has come into foreign hands at distances rang- 
ing from about six to sixteen miles from tlie port. There are, in 
addition, three properties at a less distance from Kiukiang, which are 
used as cemeteries. But the one or two attempts that have been 
made to acquire land for mining conl have been successfully resisted 
by the Chinese authoritea, as involving breach of treaty. At the 
present time a piece of land has been rented on the north bank of the 
Yangtse, opposite Kiukiang, for a kerosene oil storage installation, 
but as yet the Chinese refuse to recognise the title by stamping the 
deeds, and the affair is blocked by the opposition of the governor of 
Kiangsi and the viceroy at Nanking." ^ 
I 70 RULES OF PROCEDURE IN THE INTERIOR. 

Similar to I" regard to the acquisition of property in the 

Treaty interior the procedure resembles that in a foreign settle- 
Ports, ment. But as only the missionaries are entitled to such 

1 China, 1903, No. 1, 33. 
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a privilege, the lands ure here couveyed to the missionary society, and 
not to the missionary himself. 

American Article XIV of the American treaty of 1903, for 

Treaty example, provides as follows: — " Missionary eocieties of 
"**'^' the United States shall be permitted to rent and to lease 

in perpetuity, as the property of such societies, buildings or lands, in 
ail parts of the Empire for missionary purposes and, after the title- 
deeds have been found in order and duty stamped by the tociil 
authorities, Ut erect such suitable buildings as may be required for 
carrying on their good work." 

No Unrea- ^^ obstacles, however, are to be put in the way of 
■onaUc such aoquisition, unless the transfer be objected to 
Obitacles. by the local inhabitants. For example, in 19(MS, the 
magistrate of Siangtan ( Hunan ) refused to register a deed of land 
Ca*e of acquired by the American mission of the Unite<l 
Magistrate Evangelical Chureh, unless all reference to the nation- 
of Sians- aJUy of the mission was kept out of the deed. Such 
■"' a move was regarded as creating an unreasonable 
obstacle. The matter was referred to Washington, when the Depart- 
ment of State commented as foUon's: — " Inasmuch as the concluding 
paragraph of Article XIV of the treaty of October 8, 1903 neces- 
sarily implies the establishment of the national and corporate 
chiiracter of these societies as a condition precedent to the stamping 
of their title deeds by the local authorities, the strange requirement 
of the magistrate at Siaugtan, that the evidence of the treaty right 
of such a missionary society to acquire and hold property shall be 
excluded from the title deeds, becomes in fact a denial of the treaty 
right, and the substitution of an invalid for a valid act of registration-" 
The Wai-wu Pu was communicated with, and the magiHtnite 
tinalty replied as follows: — " As to the land purchased for a cemetery 
by Reverend Lingle and the United Evangelical Mission, tlie duwls for 
the property did not contain the words 'Chiao hui' (missionary 
society), and for that reason there was some delay. I have already 
consulted with the missionaries concerned, however, and the words 
'Kung ch'an' (property of the society) have been inserted in the 
de<.'d, which has now heen duly stamps."* 

No Unrea> Moreover, there is to be no extortion or exaction on 

sonabic either side. Nor sliall the missionary society insist on a 

Demands, particular location, if it can be shown that either their 

iicituisition of the same will be reasonably resisted by the kical 

|H)))ulaliou or that a fair exchange therefor can be made. 

1 For. Rel., 1006, 276-360. 



dbyGoogIc 



C 154 ) 

Cose of In 1893, for example, the American missionaries at 

MUi^lm'r- Nanking desired to establish a summer resort among the 

Im «t Nan- hills adjacent to the city. On hearing that they had 

king. already constructed some huta therein, the viceroy of the 

province refused his assent. He claimed that outside of the city their 

lives would he in danger and, therefore, they would be beyond the 

reuch of his protection. When the question was referred to Peking, 

lie was sustained by his superiors, and in theYamen'a despatch to the 

United States minister, the following portion of his report was quoted 

with approval: — 

"As China has authorised the building of churches and the 
propagation of Christianity in the ir^erior, there would seem to be no 
reason in prohibiting to missionaries the simple privilege of resorting 
to certain places to escape the heat. The real reason, therefore, is to 
be found in the fact that the conditions are not the same within and 
without the provincial capital. The mountains to which the mis- 
siouaries wish to resort are desolate and retired, and few people live 
there. Since the building of churches at Nanknig to the present 
time, missionaries have never repaired to the mountains during the 
summer, and there is no provision in the treaties authorising them 
to do BO. Throughout the Yangtae valley the popular mind is in an 
unsettled condition. Between the populace and the missionaries 
exists a great antipathy. Even within the cities where churches are 
protected by the magistrates, the suspicions of the people sometimes 
lead to trouble. If at some remote locality in the hills, the local 
otticials would with difficulty learn of such troubles and would more 
than ever be unable to afford protection." * 

Rule* of As a rule, considerable complications attend the 

1*11. acquisition of such missionary property. Such a state 

of affairs is inevitable under the circumstances. But there is room 
for improvement. Accordingly, with a view to the removal of these 
complications, the following rules were in April, 1911, agreed upon 
between China and the foreign representatives: — 

(1) Property-owners shall be free to sell their property, and the 
missions desiring to buy lands shall not coeitie them to sell. 

(2) Before purchasing any property, the missions shall con- 
sult tlie local ofHcJals and request them to make an ofKcial survey of 
the ground as well as to ascertain the records. 

(3) On the completion of the purchase, they shall apply to the 
local authorities for a tax-deed. 

1 For. Kel., ISM, 141. See mIbo ibid., 1674, 23S; 1881, 287. 
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(4) The purchase shall always remain the property of the 
mission, and a tablet shall be erected to record such ownership. 

(5) If, after purchase, the property should l>e resold U> Chiuese, 
they are prohibited from transferring it clandestinely to foreigners. 

(G) The local aathorities shall forbid the purchase of property 
in ull cases where the property is purchased in the name of a mission, 
but not to be used for the purposes of the mission, or where it is to 
l>e used by foreign merchauta for trading purposeB.' 

17). CONNTIONS IN SOUTH MANCHURIA. 

So much for the rules of procedure governing the acquiring of 
lands in general. In South Manchuria, however, there ia now a 
slightly rlifferent rule. 

Prior to 1015, the regions in South Manchuria were treated on 
the same footing for the purposes of foreign trade and residence as 
those included under the category of the interior. Under the 
Japanese treaty of May 25th, 1916, the whole territory has become 
an o|ten port. The treaty being concluded under a duress,' the 
privilege granted to the Japanese is exceptional. 

"LuM by Accordingly, Japanese subjects are permitted therein 

Neroita- to "lease, by negotiation, land necessary for erecting 
ttoo." suitable buildings for trade and manufacture or for 

]>ros<.-ciiting agricultural enterprises." This "lease by negotiation " 

is understood to imply a long-term lease of not more tlian thirty 

vears, with the option of unconditional renewal. 

SubmtasloB This provision being applicable to the whole of 

10 Local South Manchuria, has a far-reaching effect. So in return 
Laws. fop gygji f^ grantjthe treaty provides that these landowners 

ai-e to conform to the local police laws. In addition, they nre 

also to submit themselves to Chinese jurisdiction for all taxation 

purposes.' 

172. LEX LOCI KEl SITAE. 

We will now discuss the nature of the law that is to be applied 
1(1 the lands in China. 

1 KiK). ata^lM. Previoni U> 18M, Cliliim' owaen could not tranRfvr their 
)<r»|>erty until tlte local offlclalf had Kiven their connnt. Under the aRreement ot 
Dcf, 3, of that year, between Mr. Gerard, the Frendi mlnirter, and U>e rekinic 
i:i>vi'nititpnt. Much ownen need not flrst notilj the ofHciaU. <y. 1S8 Arctiive* 
JHplomatiquofl 0898), 306; Koo, 318; 71 Ne<r CollMtion (Ueneral), ST. 

I Supra, 17, footnolch 

* An. 5, ir«at; (B), and note VII, appendix B, ij^fra. 
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Bmsed on Wijeii the territorial sovereign either reserves a piece 

Orantor's ^f ground for international trade and residence, or waives 
dered ''13 l>or9onul junsaietion over the pei-aon or property of 

Powers. aliens dwelling within his dominions, he does not divest 
himself of his prerogativeg appurtenant to the soil or lands com- 
prehended in those grants. For he is still the sovereign owner of 
the soil, whatever the delegation may have been. He may have 
surrendered a part of his powers over his dominions, but he still 
retains those which he has not surrendered. Therefore, in the 
settlement of questions respecting the tenure of landed property, his 
law, or that which is baaed on his unsurrendered powers, must apply. 
Japanese 1" hgal parlance this is known us the law of the 

Treaty, place where the property is situated, or lex loci rei sitae, 
1915. Accordingly, Article V of the second Japanese treaty, 

1915, provides that " mixed civil cases between Chinese and Japanese 
relating to land shall be tried and adjudicated by delegates of both 
nations conjointly, in accordance with Chinese law and local usage."^ 
incompatibi- Land tenure in China, as in otiier countries, is 

jjty o* subject to all the rights and liabilities incidental to such 
Realty holding. Therefore, it cannot be pretended tliat for such 
Doctrines, purposes the national laws of the alien concerned are 
to prevail. The English doctrines of realty or law of trusts,' for 
example, can have no application whatever to the hinds in question. 
In fact, were the English law to apply, it would amount to a trust 
created for the purpose of evading a rule of law. As such it would 
be held illegal and void even under Anglo-Saxon jurisprudence.^ 
True Nature ^" ^''^ language of the Judicial Committee of the 

of Extra- Privy Council, in the Zanzibar case,* the rights of 
^rritorial extraterritoriality as conferred by the territorial sovereign, 
^ ' show the nature of the immunities desired by, and 

1- Infrj, appendix B. 

1 See Alaboater, 587-600, for tlie Chinese law (governing ruli^oiis hikI jirivate 
tmats as well as the judicial decisions thereon. Some of the rules itre an [qHowh: — 
(a) The object of a trust having been accomplished, the trust n-ill still lie maiu- 
tuined ; (b) a bona jUle purchaser of trust property for valuahle consideration, and 
without notice, will not be disturbed, provided that those interested have had ample 
opportunity to oppoFW the transferif they saw fit to do SOI (c) a 6ana /f(j« purcliaaer 
of trust property for valuable coasideratioci will not be disturbed, save on the clearest 
evidence; (d) a property devised with a condition of maintaiciliig the ancestral 
"worship" cannot i>e alienated; (e) tlie erection of » temple niviuf; « right of 
patronage to the founder and his heire, gives a right <A advowsun indefeasible by 
subjeqiient beneFactore, although these will be allowed to recall their benefactions 
if the consequent privileges of patronage be denied them. 

■Louis N. Richards, in 15 Harvard I^w Review (IBOl), 195. 

* The Secretary •</ fHale for FuitigH A^air, ,: Omrlftiroiili Pilling .t Co., 1901 A. C. 
373-396. 
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iiCL-orded to, tlie subject of the treaty powers — namely, complete 
personal protection, assurance of satisfuctory judicial tribunals, and 
such enjoyment of his property for himself and for those who claim 
under him, aa his national law will afford him. But "it is going a 
long way beyond that, and beyond the reason for tliese immunities, 
to say that the moment a plot of land is purchased by an English- 
man, it is stamped by the same character and is attended by the 
same incidents that would belong to it, if it were actually conferred 
to England and surrounded by other English land; and to say that 
his neighbours, who may or may not be British subjects, must have 
their rights and liahilitieo governed by its fictitious, and not by its 
actual situation." ' 

Judklal In Maiiloiiald r, Anderson,^ decided in 1004 at 

DccUloiu. Tientsin, before Mr. Justice Bourne, of the British 
Supreme Court for China, the above reasoning was followed. Said 
Sir Frederick: — "I hold that the law of China ought to be applied 
to the facts of Hum case. The Court administers the law of 
England (1865 Onler-in-Council, art. 5); but what is the law of 
England in reganl to immovable property situated within the 
(lominions of the Em|»eror of China? Unrloubtedly, that right in 
respect of such property shall be governed by the lex sUxim, that is, by 

the law of China The law applicable to lands in China owne<l 

by His Majesty's subjects has been so long a moot point, and the 
interests involved are so large, that I think I ought, now that the 
<|uestion has been mised by this suit, to state my opinion of the 
fllett of the judgment of the Privy Council in the above case — 
Secretary of State v. Charlesworth Pilling & Co. That case seems by 
analogy to establish two propositions: that Chinese law ought to l^ 
upplict] by his Majesty's courts in China to the incidents of land in 
China, and that his Majesty's judges in China ought to take judicial 
notice of Chinese law." 

Morever, according to the British law ofticers, this Ux loci must 
similarly govern the law relating to contracts between British subjects 
in China and Chinese respecting the cession of projierty in China.' 
And the opinion has also been expressed that "it is not unlikely that 
under the American foreign jurisdiction the same principle iUrloci) 
wouhl be followed."* 

1 ;£•</., 3M. 

a Sorth Chin* ilcnilci. Feb. J, IBttS, 247-350; Hinckley, 250-253. 

' Norton-Kjilw, I., 377. 

* llinckle;, 97. 
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CHAPTER VII 
RIGHT OF RAILROAD CONSTRUCTION. 



173. DEFINITION. 

Ill the course of our discussion we meet here, for the first time, 
witli a special group of treaties of a hybrid character. As a rule, an 
agreeuient to build or finance a railroad is a commercial contract, 
pure and simple; in China, however, a political element is imported 
into the commercial transaction. 

"Battle of These agreements were principally made during or 

Conces* immediately after the period of the scramble for leased 
slotM. territories.^ When the struggle was at its height, Lord 

Salisbury, the British Foreign Secretary, telegraphed to Sir Claude 
MacDonald, the British mini8t«r at Peking, on Jnly 13, 1898, as 
follows: — " It does not seem that the battle of concessions is going 

well for U9 One evil of this is, that no orders for materials will 

come to this country. That we cannot help. The other evil is, that 
by difTerential rates and privileges the managers of the railways may 
strangle our trade. This we ought to be able to prevent, by pressing 
tliat proper provisions for equal treatment be inserted in every 
concession."^ 

Foiitico-Coin> Against the Chinese government the private con- 
tnerciai cessionaire has the active or watching support of his 
Traiuactlon. minister at Peking or of his own government at home. 
For the terms of the contract are examined by his diplomatic 
representative before the completion of the transaction, or they are 
communicated to him on its signature. Or as a British minister 
lumself put it: — "I repeat what I said to you when here; not a 
single bona fide or approximately practical scheme which has been 
brought to this legation has failed to be put through." ' 

Now such a situation is without legal justification, and the 
agreements* can hardly be considered as advantageous to the grantor. 

I Supra, 66, 71. 
" Cliina, 1809, No. 1, 184. 

'Sir Claude Macdoiiald to Lord Charlea Bjreslord, Nov. 23, ISOS, in China, 
1899, Ko. 1, 344. 

* See Rockhill, 207-417; Kent, 203-298. 

( 168 ) 
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174. TERISS OP OONTRACr. 

There are two classes of concessiooairea : (a) Foreign govern- 
nients; (b) .Foreign individuals or companies. In the first tho 
coiiceBsion is granted to a govemraent for a specified period of time, 
witliin which ttie latter may construct the railroad as well as 
administer it. In the second the grant is conceded to a foreign 
individual or company, the terms of which will be discuseed in 
connexion with railway loans.' On the expiration of the lease the 
line or lines will revert to the grantor, with or without the payment 
of compensation to the grantee, and with or without the right of 
redemption before the expiry of the term. 
stnUfk As regards the concessions of foreign governments, 

Railways, these were acquired by them for strategic purposes. For 
example, the Chinese Eastern Railway or Russian extension of the 
Trans-Siberian line, estimated at 1,000 miles, was secure<l in 189tt 
and prolonged southwards, in 1898, to Port Arihur for another 400 
miles. After the Russo-Japanese war, the 400-mile extension to 
Port Arthur was transferrfHl to Japan in 1905. This transfer wan 
confirmed by China, and Japan secured in addition the construction 
of the Antung-Mukden line of 170 miles. In 1898, the French 
secured an extension of their Tongking line into Yunnanfu — u 
distance of some 200 miles. And, in the same year, the British 
obtained an extension of their Burinah system to the Ynngtse river 
— a distance of 700 miles. 
Rl|lit of Concerning the right of redemption, the Russian 

Reitttmptioii. line will lapse 80 years from date of opening; but 30 
years after the completion of the whole line, China may reacquire thu 
property by paying compensation in full.* The Antung-Mukdeii 
concession is for 15 years, but no right of redemption before thtr 
expiry of the term is reserved.' The French railway to Yunnanfu i;* 
for SO years, but at the end of 18 yt-ars the Chinese government may 
redeem it by paying compensation in full. If the option is not exer- 
cised, it will revert without compensation, as in the case of tho 
Russian line, at the end of 80 years.* 

175. "SPHBFis OF IPnTKRUST." 

As ill the case of the so-called " spheres of influence," it is usual 
to claim that if an alien corporation is granted the [irivilege of rail- 

• /n/m, I 81. 

1 Kuasia, 1898, No. 1, 8-9. F.ir a modification ot thii 3S-jear )>erio<l of the South 
MHnchuriui section of thii line, tee in/™- appendix B, treaty (B), nota (1). 

* Uniler the Japaiiew trvaties ol tSlS (>n/m, appendix B. trpat; (B), art. 1), tlio 
original period haa Inwji protongei) to 09 jaan. 

*Hiu, aa 



dbyGoogIc 



( leo ) 

road construction, the area of territory traversed by the railway 
constitutes a "sphere of interest" for its own governtueut. 
Accordingly, the concessionaire's government is said to have the sole 
riglit of developing the industries or economic interests of that 
region. 

Clalnu In- Now such a claim is as untenable as that put 

admlMlbie. forward in the so-called "spheres of influence." Ex- 
cept where an engagement to this effect has been expressly entered 
into by the grantor, as in the Kiaothow agreement,^ the above 
assumption lacks foundation. It is conceivable that self-interest 
may prompt the governments of the different concessionaires to 
arrange among themselves regarding the respect due to each other's 
"spheres." ^ But those understandings can only bind the states who 
are parties thereto. They can never hind the grantor. The fictions 
of " spheres of influence" and "spheres of interest" were created 
contemjxiraneousiy, designed to stand or fall together. What we 
have already said about the fii-st'' applies, mutatis mutaiidis, to the 
second. And so no further discussion is necessary. 

S76. RIGHT OF OPERATION INDEPENDENT OF TREATIES. 

Apart from the exceptional right conferred by tlie agreements 
above noted, an alien or alien company may apply for special 
jtermission from the territorial government to build and operate 
railways in China. Under the Railway Regulations of 1904, he is 
permitted to apply for such authorisation, subject to the condition 
that the foreign interests in a railway company organised thereunder 
shall not exceed fifty per cent, of its total capital.* 

This method, however, is to the alien concessionaire too prosaic 
to prove attractive. It lacks the romance of negotiating with the 
territorial government with the support or knowledge of his own 
minister at Peking — an invaluable asset to the concession-hunters. 
Accordingly, this independent method of procedure does not appear 
to he availed of to any extent. 



1 Sapra, 93. 

S See China, 1890, No. 2: Correspondence between Great Brilaiii and Russia nitb 
regard to their respective railna; intereats in China. 

* Sapra, 88-92. 

• 17 Kuanglisn'ij New Laws and Ordinances, 8; Koo, 282. 
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CHAPTER VIH 
BIGHT OF MINING EXPLOITATION 



1 77. DEFINITION. 

Tlic privilege to open mines in Cliiiia is of two kinds. In the 
tirst, the grant is conferred in conjunction with thnt of railroad con- 
struction. And for thi» pur[x>^e it is provided thut the concessionaire 
may develop and o{>erate nil mines on either side of the railway track 
within a. distiincc of from five' to thirty It." In the second case the 
privilege is granted primarily for mining purposes. Sometimes, 
however, it nniy airry with it the collateral right of constructing a 
siKirt railway or railways to connect the mines or transjwrt their 
machinery and output,' 

I 78. TERIHS OP CONTRACT. 

HovaKiM ^^ ^''^ ^^oiicession he granted as n collateral right to 

thnt of railroad construction, the proceeds of the mines 
nrcapproprinte<l hy the oiKTating govermnent or corporation for the 
lienelit of the lim*. If, however, it is a pure mining grant, a per- 
centage of one-fourth of tlio net profits is reserved us ruynltics to the 
territorial government. And if the concessionaire is an alien govern- 
ment, the usual production tiix and royalties are likewise a-served 
to the grantor.* 

Production Id nddition, a production tax of 5% is levie<l at the 

1"**- pit. " In future, whenever capital is used to work coal 

or inin mines in China, this rule for a Ci'/f guvornmeiit tax on the 
output shall he enforced, so that alt may he treated alike." From 
the annual procce<l8, ti% is to he employed to |>ay hack the ctipiliil 
ailvnnceil by the concessionaire, and 10% set aside as a sinking fund 
for the yearly rejinymeut of capital and eonse<|Uent reduction of 

1 .\rt. 5, Pi'kiniE-Xcwolin-mnit railway, 1898, 

' .Vrt. i, «.i', llf Kiacu'liiiw oimvenlicin. "Chinc!*' rniiitnl mnj U- invi-sli'il in 
llii^- (ruilunj mill miniiif;) o]iprationii, aixl ■rrarit!ciiit'iiti< (»r cnrryhiic nn tin- nork 
rlinll ]ii-rni(ii-r Ik; tnaiU- !>; a Joint i-<ii)fftviti.-c nf Cliiiii"C unJ Gi-riiiari ri' prt-^in ta- 
li v.-y."—/W./. 

» An. 17. rekinit Syiidkaii.'N Honnn c.no•«■ioll^ Jimu 21. ISliS; art 13, Xan- 
l.'i».>Tt.iiu-,0.t. 10. 18W8. 

i An, 3, J:i[>niiL-M- lUOIP. ^cc airxi mift. Id, foutitoU- (0). 
( 181 ) 
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interest. But, "this capital being money lent by merchants for 
mining purposes, the Chinese government will not in any way be 
responsible for losses incurred in the business."^ 
_ . The control of the mines is vested in the concea- 

* sionaire syndicate during the life of the grant.* On the 
expiration of the lease all mines, together with their property and 
appurtenances, will be handed back to the grantor, gratis and with- 
out any compensation whatsoever.* Each mine will have one foreign 
and one Chinese manager, "the foreigner to control the works, the 
Chinese to attend to all matters between natives and foreigners." 
Accounts will be kept in the foreign system; "receipts and payments 
of money will be controlled by the foreign manager, but these are to 
be audited by the Chinese munuger."* 

Rcdemp- Concerning the right of redemption, it is provided 

tlon. that "if any Chinese gentry or merchants shall, within 

the term (of sixty years) acquire thi-ee-fourths of all the shures 

of any one mine, that mine may tiien be redeemed from the conces- 
sionaire syndicate."* But, meanwhile, the concessionaire is to utilize 
as much as possible native talent as well as local labour, and also 
establish a mining school for that region. 

China at Finally, there is this important provision regarding 

War. China being at war: — "These mines being under the 

sovereignty of China, should China ever be at war with another 
country, tlie syndicate wiU obey the orders of the Chinese government 
prohibiting any aid to the enemy."^ 

S 79. MINING REGULATIONS. 

Independent of the alxive "treaty" right, an ahen is also 
authorised, as in the case of railways, to obtain a special permit to 
open mines in China or liold stocks in Chinese mining companies. 

According to Article IX of the Mnckny treaty, li)02, China 
engages to amend tlie existing mining regulations and, selecting 
from the rules of Great Britain or other countries, wliich seem 
applicable to conditions in China, recast them "in sucli a way as, 
while promoting the interests of Cliinese subjects and not injuring 
in any way the sovereign rights of China, shall offer no impediment 
to the attraction of foreign capital or place foreign capitalists at a 

1 Art, 6, Ptkiiig Symlicate'a Sliaii=i miciea. May £1, 189S. 
S Arts. 3 and 9, ibid. 
» Art. e. 
* Art. 4. 

5 Art. 15. 

6 Art. 1«. 
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greater di9ad^'antage than they would be under generally accepted 
foreign regulations."* Accordingly, the Regulationa of 1907* were 
drawn up. And since no new ones hare as yet been promulgated, 
we will cite from the above r^ulations. 

SHbmissloB An alien may not purchase or otherwise take an 

to ChlMM absolute title to any mining lands. Further he must 
juri»dicU<».Qljggpyg Chinese laws. Aa regards jurisdiction, it is 
provided as follows: — "The subjects of treaty powers who voluntarily 
co-operate with Chinese subjects in mining enterprises shall be held 
to liave thereby consented to observe Chinese laws, to submit them- 
selves to the control of Chinese authorities, and to act in conformity 
with the Mining Regulations now in force, or to be made in future, 
and other kindred laws, such as the Law of Companies. They may 
be permitted to carry on the necessary operations only if they really 
observe the foregoing requirements."' 

P«fw)u under The following are, however, not admitted to such a 
Oiublllty. privilege: — (l)Buddhi9ls, Taoists, and members of mis- 
sionary associations who pursue religion as a profession. (2) Subjects 
of non-treaty states as well as of states which do not reciprocally 
accord the like privileges to Chinese subjects, (3) Foreigners who 
do not observe the laws of China and those who have once been 
guilly of offences against the Chinese law, or the law of their own 
country. (4) Foreigners who are in the service of foreign govern- 
ments or of the Chinese government. (5) Those who liave held 
offices under a foreign government and hove not definitely resigned 
them. (0) And those who may bo denied the privilege by sjiecial 
order of tlie Chinese government.* 

A Bond In submitting his application for such a permit, the 

Depovlt. alien is required to produce a testimonial from his 
toiisnl, certifying that the applicant is ready and will olraerve the 
ri'gniulions and supplementary rules made or to be made thereunder. 
At the same time he is to deposit a bond os a pledge that he will 
ciiiistiintly observe tiie sunie. 

Privllct«* ot Such a permit, when granted, confers upon liini the 
a ■■ Mlaln{ status of a " mining merchant," It entitles him to the 
Merchant." gj^^.jni prutection of the loail authorities, and exempts 
liiin, nnd him alone, from the treaty provision requiring him to 
take out II iwissiwrL for travelling ill tlio interior. The same [H-rmit 
also exi'mpts lijm frnni the prohibitions regarding holding lands, 

> f.f. Art. 7, Amiricnn 1903. 

> Id Kiiiiiit;lisirii NVw Una aixl OT(]iiini]c<<», SE 177.1 K<io. 2SM'S>'i. 
• .\rt. 4!i. 11*07 KojulatioiiP. 

« ArL 10, il,id. 
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renting houses, and establishing trading companies or warehouses or 
other similar acta in the interior. Concerning all other foreigoera, 
however, including those desirous of going inland for prospectiug or 
working in mines, the treaty provisions "remain in full force and 
without the slightest modification." * 

Crimes and If a mining merchant commits a crime, the treaty 

Offences, stipulations will be followed, subject to the proviso that, 
if the judgment of the consul does not meet with the tacit approval 
of the Chinese authorities, or satisfy the other mining merchants in 
the region where the offence was committed, then the offender's 
fellow -nationals may not again apply for authorisation to open mines 
in that province.' In civil suits, however, as where he is engaged in 
a monetary litigation witli a Chinese or another foreigner, affecting 
merely the private rights of the parties concerned, "the Chinese 
authorities shall decide in accordance with the Chinese law and 
established rules." If, however, the circumstances of the case be 
peculiar and unprovided for in either the laws or the rules in force, 
then it shall be settled impartially, " according to the laws prevailing 
in foreign states generally and with due consideration of the state 
of Chinese law." ' 

A system of appeals is also instituted, under which 
a mining merchant may appeal from the district 
mining deputy's decision respecting mining affairs to the general 
mining bureau of the province, or carry his appeal finally to the 
Ministry of Agriculture and Commerce at Peking. In such appeals 
"no minister or conwul of any nation may intervene." The case 
will be decided according to the regulations, unless where it is not 
Citation of expressly provided for. In the latter case, "the mining 
Foreign laws of foreign states may be cited as the basis of a 
Law. decision," but such citation "must not be contrary to 

the principles of the regulations."* 
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CHAPTER IX 
LOANS 



I 80. DEFINITION. 

The ngreements respecting the mnking of loans to China con- 
stitute the second species of trcftties and conventions which dwell 
within inverted comimis. As in railway contracts the tninsaction is 
likewise of a politico-commercial character. These fall under two 
categories: (a) agreement for a railway loan, and (h) agreement for 
a public lonn. In tlie flrst, the loan ia advanced by the creditor in 
coni^ideration of the grant to construct a line; in the second, the loan 
is advanced for the prosecution of reforms which the Chinese govern- 
ment contemplates instituting. 

t 81. RAILTAY LOANS-TERMS OF CONTRACT. 
"Peklni Prior to 1908, tlietermaof a railway contract were 

Sh«nh«U almost usurious. For example, according to the 
kiiaa"T«rma. agreement of the Peking-Slianlmikiian railway, a 
British concession granted in 1 898, the chief engineer and account- 
ant were to be appointed by the creditor. In default of jwyment the 
line itself was to be handed over to the creditor, and no further loan 
was Ut be raised on the same security except with the creditor's 
consent. 

As these tenns constituted a "foreign control of the line," 
Russia protested in the iuteresta of it? own concession, the Port Arthur 
extension of the Chinese I-kstern railway. Eventually, the govern- 
ments of London and St. Petersburg exchanged notes on the subject, 
as follows: — '"The general arrangement established by the notes 
refcrreil to above is not to infringe in any way the rights acquired 
under the said (Peking-Shanhaikuan) loan contract, and the Chinese 
government may iipjxiint both an English engineer and a European 
accountant to supervise the construction of tlie line in question and 
the exjxjnditure of the money appropriated to it. But it remnins 
undor^tood tiiat this fact cannot be taken as constituting a right of 
property or foreign control, and that the line in question is to remain 
a Chinese lino under control of the Chinese government, and cannot 
bo mortgaged or alienated to a non-CIiinese comi>any."' 
> Cliiiia, 18W, No. 2, 85; Reinicli, 114 120. 
( I«5 ) 
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"Tientsin- Since 1908, however, the terms have been more 

Pakow" favourable to China. The right of control and admioi- 
Temu. stration of the railroad is reserved in the borrower. 
According to the agreement of that year with the Hongkong and 
Shanghai Bank and the German Bank for the flnancing and construc- 
tion of the Tientain-Pukow line, it ia the borrower who appoints the 
chief engineer, although the creditor may or may not approve of his 
selection. The borrower controls the funds and receipts, although 
the creditor may inspect the accounts and verify the payments. In 
the event of default of payment, the revenue pledged for its service 
will only be transferred to be administered by the maritime 
customs,' 

In some cases the loan is secured by a specific and 
ecur J. g^^ mortgage upon all lands, materials, rolling-stock, 
buildings, property and premises of every description, purchased or 
to be purchased for the railway, and on the railway itself, when 
constructed, as well as on the revenues of all description derived 
therefrom.^ The right of redemption is generally ex- 
emp on. gj.gjgaij]g after ao many years, subject to the payment of 
adequate compensation. But in a few cases the option is so restrict- 
ed as to operate in the nature of a clog on redemption. 
"P^ttatagc In the concession of July 25, 1914, to Messrs. 

Construe- fouling & Co., Ltd., a British syndicate, to construct 
tion and finance the Shasi-Shingyifu line, the "percentage 

Systtm." contract construction system" was first adopted. Some 
of the terras are as follows: — (1) The railway is to be constructed by 
the contract system. (2) The Chinese managing director is to co- 
operate with a firm of British consulting engineers in drawing up 
plans and supervising the work. (3) A firm of British accountants 
is to be engaged to keep the accounts of the loan, which is secured 
on the railway and tlie properties connected therewith, and is also 
guaranteed by the government. (4) Specifications and costs must 
first be approved by the Chinese authorities.* 

{ 82, PUBUC LOANS-TERMS OF CONTRACT. 

In general the creditor is given the option of first accepting or 
refusing an offer to lend a subsequent loan to be floated for the same 
objects or secured on the same assets.^ In most cases the borrower is 

1 Hbu, ,135-140. These Rre known as tlie "TieiilBin-Pukow" terms in contra- 
distinction with those of the FekiDg-ShBnhaikann line. 

> See tlie 8iiiyan)[-Pukow railway, n concession granted to a British syndicate oo 
Nov. 14, iei3. ill Hsu, 158. 

« Hsu. 161. 

* See tupra, 92-93. 
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entitled to pay off the loan with compensation so many years Ijefore 
the expiration of the term.* But in others, a clog on redemption is 
inserted, wliich binds the borrower to allow the loan to run out its 
appointed time.' 

I S3. PUBLIC LOANS-SBCURiry. 

In some of the earlier loans the receipts of the maritime customs 
constituted the first security.' In subsequent advances, however, 
other proi:eeds or taxes have been drawn upon — e.g., the li-kin tax,* 
the octroi and other taxes,^ as well as the salt tax.' 

Dckult of If other receipts than those of the maritime customs 

Payment, be hypothecated, it ia usually provided that in default of 
payment such secured revenues shall be transferred to and bo 
administered by the maritime customs.' The Austrian loan of 1UI2 
is, however, an exception. Article IX of the loan agreement i)rovides 
that in default of payment, the Austrian minister shall have the 
right to nominate a third party to administer the secured revenue 
until the loan is repaid. 

Queation of Among the different loans themselves the (jiiostion 

Priorities, of priorities is to be observed, so that the creditor of the 
second loon shall not be preferred to that of the first, in case the same 
security ia pledged to both advances: Qui prior eat tempore, potior 
cM jure. But to prevent any disputes arising in future, a priority 
clause is generally inserted in the agreements. Thus Article IV of the 
Iteot^anisation Loan of 1913, reads as follows: — Subject to previous 
charges, "no loan, charge or mortgage shall be raised or created 
which Hliall take precedence of or be on an equality with this loan, or 
which shall in any manner lessen or impair its security over the sai<l 
revenue of the salt administration of China, so far as required for the 
annuel service of this loan, and any future loan, charge or mortgage 
charged on the said revenues of the salt administration shall \ju nmdu 
subject to this loan, aod it shall be so expressed in every agreement 
for any such future loan, charge or mortgage." 

1 Arc 13, Currency Iterorui, 1911; art. 10, Cripp 1912; art. H, Rrarganii^atlmi, 
1913. 

» Art. 3. AnKlo.O.Tn>mi 1898. 

■ Art. IS. BritJB)! tSM; art. 7, AnElo-German 189A. I 

• Art. 6. AnRlo^Semwn ISMjart. 6, Ciirrrncj 1911. \ ' 

* Art.fl, CurreHcjl9n;«rI.9,Ai»triKn IttlZ; art. 3, Uclgian 1912. ^-' 
< Art 4, Crisp 1912; art. 4, Heor^aniution 191S. 

1 Art. 4, Cri>p 1918; art. J. KeoriontwUion 1913. 
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PART III 



TREATIES, CONVENTIONS, ETC., OF A 
GENERAL CHARACTER 



CHAPTER I 
RIGHT OF PROTECTION 



S84. DEFINITION. 

So far we liave dealt with treaties, con vtiit ions, agreements, etc., 
of a ])olitical and economic or commercial character. Those dealing 
with matters of a general character — e.g. ivspcKiting the right of 
protection, religious toleration, rights of reciprocity, treaty interpreta- 
tion, and the most-favoured -nation clause — remain to be considered. 

We will first take the right of protection. In all treaties it is 
provided that tho subjects or citizens of the contracting parties shall 
each within the dominions or territories of the other enjoy full 
protection in person and property. They sliall not be subjected to 
any molestation or interference in the pursuit of their lawful callings 
or occupations, and as long as they are law-abiding they shall receive 
every protection from the territorial government in all that appertain 
to the enjoyment of their rights and projierty. 

S as. EXTENT OP PRIVILEGE. 

Armed In China the alien's right to protection is defined 

Assistance, to mean that the local authorities shall defend him from 
all insults and injuries. And if his dwellings or property be 
threatened or attacked by mobs, incendiaries or other violent or 
lawless persons, the local authorities, on tlie requisition of bis consul, 
shall immediately dispatch a military force to disperse the rioters, 
apprehend the guilty individuals, and punish them with the utmost 
rigour of the law.' 

This right is furtlier extended to imply that no 
embargo shall be placed by the territorial authorities ou 



Embargo. 



* Art. 11, American 1868; art. 18, British 18-58. 
( 168 ) 
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Ills vessels and property. " Nor shall tliey be seized or forcibly 
detained for any pretence of the ]>ublic service: but t)iey sbtill be 
siifTered to prosecute their commerce in quiet, niid without moles- 
tation or embarrassment/' ^ 



Jus Aagmrlae. 



Now the above, of course, hold? good only in lime 
' of peace. For in tlie event of hostilities, nlien subjects 
are not entitled to a more favourable position than the subjects of the 
territorial sovereign. In which case be cannot be denied his jus 
angariir, 80 long as he makes suitable amends. Article X of the 
Mexican treaty of 1899, accordingly, provides as follows: — "The 
voasels, cargoes, merchandise or effects of citizens or subjects of 
neither contracting party shall be detained for any military' expedi- 
tious, or for any public purpose whatever, without corresponding 
roin[icn3ation first being agreed upon and settled." 

War Con- But even in time of war between the territorial 

tributlons. government and a third state, the right shall exempt 
the subjects or citizens of the treaty states "from all compulsory 
military service whatever, whether in the army, navy, or national 
guard or militia." Moreover, "they shall likewise be exempt 
from all contributions, whether pecuniary or in kind, im|»tised as 
a compensation for personal service, and, finally, from forced 
loans and from charges, requisitions, and war contributions, unless 
im|>osed on real property when they shfiH pay them equally witli 
nationals." * 

tti. UKVT ATIGNS OF PRIVILEGE. 

Forleiture of An alien is entitled to the fullest protection, unless 

Rif hi. i,e expressly or implie<lly forfeits his right. So long as 

ho conforms to the laws of the territorial government, as established 
by the treaties, the letter is bound to afford him even,' assurance of 
security. If, however, lie disregards all warnings and expows hiin- 
self to unnecessary risks, e.g., us in a riot or insurrection, the load 
authorities cannot be responsible for any injuries which he may 
incur by his own imprudence or recklessness. For, having taken 
the law into his own hands, he is debarred from seeking their 
protection. 
Font Moreover, if the injuries result from circum'tances 

Mmleare. which could not have lieeu foreseen by either the alien 
himself or the territorial government, the hitter's responsibility is 
necessarily restricted to one of adopting prompt measures to suppress 
the violence and apprehending the law-breakers for due punishment. 

t ArU 28, AmiTir»ii 18M; •«. 12. French 1858. 
* Art. 10, Mexican 1880. Sw also nipra, 101. 
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And if the territorial sovereign's power to put down the disorder is 
overborne by superior force or jorct majeure, tlien hia responsibili- 
ty is correspondingly decreased. 

Territorial ^°^ ^'^ ^^"^Z ^^ ^^^ situation remains normal, the 

Sovereign's foreigner's property will be fully respected and protected. 

Self- But in exceptional cases, as in the event of hostilities or 

Defence. ^^^ better promotion of hygiene and sanitation, the 

territorial sovereign has the right to exercise his pren»gative and 

adopt whatever measures he may deem adequate or necessary for bis 

own self-defence. In other words, "no prohibition or restriction of 

importation or exportation shall take place in the reciprocal commerce 

of botli countries, unless it be likewise applied to all other nations, 

except for sanitary raoti%-e8 or also in view of events of war,"* 

i 87. QUESTION OF UABIUTY AND FOREIGN CLAIMS FOR OOHPEN- 
SATION. 

International In international theory and practice it is generally 

Practice in admitted that, in the case of injuries to the person or 
the west, property of aliens residing witliin his dominions, the 
liability of the territorial sovereign is predicated only where he could 
have foreseen as well as prevented the awkward consequences. If the 
actual violence could not have been either foreseen or avoided by any 
exercise of vigilance on his part or that of his officers, the territorial 
sovereign is absolved from blame: Nemo tenelur ad ivipossibile. To 
hold him to strict accountability in all cases, is to say he must do the 
impossible as well ns place alien subjects on a more favourable footing 
than that accorded to his own subjects.^ 

International I" (^l''"". however, the above equitable doctrines 

Practice In have generally been disregarded by the foreign govern- 
China. ments, and until recently the territorial government has 

always been held to an absolute responsibility. "Cbina, indeed, 
regardless of treaties, has in innumerable cases been held to a degree of 
responsibility amounting to a guaranty of the security of persons and 

property of aliens In other words, liability is predicated on the 

failure to prevent the injury, regardless of the afiiW(j/ to prevent it. 
This practice overlooks the principle that an alien visiting unstable 
countries assumes a certain measure of risk, and compels the weaker 
nations, like China and Morocco, to assume a certain degree of 
guaranty for the safety of aliens."" 

I Arc 8, Mexican I8W. 

» C/. Moore, VII., j 1023; 1 Am. J. Int. Law (1907), 2645; ibid., 1913, 497-520; 
"21-766; 1914, 802-852. 
» Borchard, 222, 215. 
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^hlna'a Xow, the burden imposed upon China ia most irk- 

Burden. some. Were nlieiis not entitled to the rigbta of extra- 
territoriality wherewr they reside or tmvel in China, the terriUtriat 
aovereign would have complete juriadiction over their person and 
property. If ao, he could be held reaponsible for their fullest 
protection. As wo have seen, however, e\'en this much is not 
admitted or conceded by Western governments in their relations 
with one another.* But add the embarroasmeuts of extraterritor- 
iality and the consequent diminution of jurisdiction and control over 
foreigners to the shoulders of China, and the injustice of holding her 
to absolute responsibility becomes at once apparent. Moreover, the 
fact that foreign warships may be stationed at the 0[ en ports in order 
to protect the commerce of their nationals, appears to diminish pro 
tauto the responsibility of the territorial sovereign for affording the 
fullest protection to such alien subjects and their property. 
Rule before Prior to JOOO, China had to pay all and sundry 

1900. claims preferred by the aliens or their governments. 

But in the light of the practice in Western countries, a vast majority 
of the claims then made and paid would not be entitled to any pay- 
ment in either law or equity. For example, in 189S, for the murdtr 
of two German missionaries in Ts'aochowfu (Shantung) by brigands, 
Germany demanded the lease of Kiaochow Bay and the right of 
railroad construction in Shantung province. And, in the same year, 
when a French priest was also murdered in Szechuen, France de- 
manded an indemnity of Tls. 1,200,000 as well as mining rights in six 
districts, extending over six degrees of longitude, in the heart of 
Szechuen province.' China was weak in terms of military strength, 
and so was in no position to demur. Hers was not to question the 
reason why; hers was but to do and pay. 

Amtrkafl The American claims of 1868 may be cited as another 

CUinu, illustration. During the hostilities between England 
'*'*• and France and China in 1856-185d,* losses were 

incurred by Americans in the theatre of war. A claim having been 
made for their indemnification, China agreed by treaty to }ttiy Tls. 
500,000 which, together with the interest accruing theivfrom, 
nmounted to G. $735,2~i8.Q7. Two commissioners were appointed 
by the United States, in I860, to adjudicate ui>on the claims of ita 
nationals. Of the claims presented $321,356.00 was disallowed and 
$11-1,187.95 allowed.* 

1 ly. Moore, VI., II I032-10*B, tad th« rules •Jopt«d by the Institute o( Inter- 
DrUoiihI Lmw, ill 1900, iu ISAnnuairv, ZA-2X. 

* R«inKh, IM; K. S. tiuodrj, in lite Forinifhlly Review, I8W, 461. 
' Ste tiipra, 7. 

* 40Ui Conn. SrO Kss. Eiec. Doc. Ko ::» (16A6-1609}, pt. 8, lOViei. 
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Th C Me ^" *''^ *^"^^ °' ^''® Caldera, a Chilean bark of 574 

tons, which on Oct. 7, 1854, put into a bay near 
Hongkong through stress of weather, and was there plundered by 
piratical bands, the two couiinLsaioners disagreed. The decision of 
Commissioner Roberts was, however, upheld by tlie American 
government, although the claim of the vessel's New York under- 
writers had been rejected by two successive ministers. 
DIssentiRs The dissenting commissioner. Dr. Bradley, expressed 

Judgment, himself as follows : — "A decision in favour of the claim- 
ants would be unprecedented, as numerous like instances have, within 
the hist 17 years, occurred in waters over which China exercises 
jurisdiction for which neither British nor American underwriters 

Lave ever asked indemnity Piracy is one of the risks against 

which they insure ; and it would be as reasonable to insist on Chinese 

indemnity for losses by Chinese typhoons as for those by Chinese 

pirates. 

McLeod Case "Mutalis mutandis, Mr. Webster's line of argument 

cited. with Mr. Fox, the British minister at Washington,* is 

equally pertinent to the Chinese, as regards piracy. He pleads, on 
account of 'the extent of the frontier' to be guarded, 'that irregular- 
ities, violences, and conflicts should sometimes occur, equally against 
the will of both governments, is certainly easily to be supposed. 
This may be more possible perhaps, in reganl to the United States, 
without any reproach to their goveriniient, since their institutions 
entirely discourage the keeping up of large standing armies in time 
of peace, and their situation happily exempts them from the necessity 
of maintaining such expensive and dangerous establishments. All 
that can be expected from either government in these cases is good 
faith, a sincere desire to preserve peace and do justice, the use of all 
proper means of prevention, and that if offences cannot, nevertheless, 
be always prevented, the offender shall still be justly punished. In 
all these respects the government acknowledges no delinquency in the 
performance of its duties.' 

" With the same justice and propriety," concluded the commis- 
sioner, "might the imperial prime minister adopt this language in 
reference to the cause of the pending suit. "^ 

In the end, the claimants received some $170,000. 

eva. g^j^ j^ ^^^ almost similar case of the Neva, which was 

scuttled by Chinese pirates in November, 1857, the claim of its 

owners was rejected by the two commissioners. Subsequently, in 

1 Tliis refers to the McLeod case, or tliat o£ the Caroliru [eupra, 77) id conneiion 
with the Cnnndian l>order difRcullies. ' 
«40th Cong., etc., 175176. 
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1869, a sum of over |3S,U00 wns also paid them from tlie surplus 
funds. Moreover, one claim for false imprisonment and coriKjral 
punishment, in 1841, was reduced from $50,000 to one-fifth which, 
with eighteen years' interest atl2%, totalled $31,600. But tinally, 
in 1885, $453,400 was returned to China.* 

lOfM) D I • ^" 1900, however, a new rule was iuaugurated. 

^' During the negotiations between the powers nnd Cliina 
over the settlement of the " Boxer " troubles, the foreign representa- 
tives appointed a commission on indemnities, consisting of the 
ministers of Belgium, Germany, Holland and the United Slates. In 
assessing the claims to bo presented to the Chinese government, the 
object in view was expressed to be " first, to ensure an equitable 
indemnity to those who have been injured, and second, to prevent 
the anti-foreign movement of 1900 being made use of under cir- 
conistances aa a pretext for illegal gain or profit." * Accordingly, in 
abrogation of the former doubtful practices of computing on indirect 
as ^vell as illegal claims, the commission laid down the following 
principle: — "Damages sliall not be claimed except in cases which 
are immediate and direct consequences of the anti-foreign move- 
ment." 

Therefore, the undermentioned "ought not to be 
considered as an immediate and direct consc<iuence of 
the events of 1900"; — 

(A) To merchants: 

(a) Losses of earnings resulting from the interruption of 
business or from the disturbed state of commerce at I'eking, 
Tientsin, and elsewhere; (b) bills payable at deferred siglit of 
a risky character; (c) goods belonging to Chinese, intendnl for 
export on their way from the interior with transit passes; (d) 
telegrams, insurance charges, and other ordinary expenses of this 
nature; (e) interest on goods in stock; (f) loss of inten-st on 
exchange contracts with banks; (g) goods in tmnsit belunging 
to Chinese; (li) increased freight charges, except in the case of 
contracts entered into before the events; (i) commission to be 
earned on future contracts; (j) depreciation of value on millinery 
and similar articles; (k) fluctuations of exchange; (1) onlinary 
insurances of goods sold but not delivered ; (m) losses caused by the 
interruption of hanking oiH.'rations during the troubles; (n) re- 
muneration to employees to compensate them for the sufferings 

1 tor. Hel.. 1886. HT. 

> For. Itel., IWI, Appendix, Affairs in China. 101-108; China, IVXi, No. I, 
46-411. 
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undei^ne; (o) hotel guests who h&vo failed to pay their bills; 
(p) loss of customers generally ; (q) value of sites, the buildings on 
which have been destroyed; (r^ depreciation of land in consequence 
of events; (s) negotiable instruments not met, unless the real 
damage done can be clearly established; (t) interest on loans; 
(u) money lent to Chinese, except in transactions when the security 
given was amply sufficient. 

(B) To private individuals : 

(a) Mental sufferings and injuries of any character; (b) ill- 
ness, except in cases where it entails incapdcity for work ; (c) 
travelling expenses other than journeys to the nearest place of safety ; 
(d) destruction of Chinese houses rented to foreigners; (e) loss of 
diplomas; (f) loss of customers. 

(C) To Chinese: 

(a) Chinese capital invested in commercial or industrial under- 
takings in association with foreign capital; (b) to compradore's 
goods, being his personal property, which were lost in a godown 
belonging to a foreigner. 

Admlulble As regards the claims which were declared as 

Claims. admissible, the list is as follows: — 

(A) To societies and companies : 

(a) Buildings and other property which have been destroyed or 
damaged, belonging to societies and companies in Peking, Tientsin, or 
elsewhere, including temporary housing and repairs, expert surveys 
for determining the amount of damages, etc. 

(B) To industrial undertakings: 

Direct losses suffered by industrial undertakings, works com- 
menced, wasted or suspended. 

(C) To merchants: 

(a) Private property of merchants ; (b) real estate destroyed 
or damaged, including temporary housing and repairs, expert sur- 
veys for determining the amount of damages, etc.; (c) furniture; 
(d) usual and inevitable salary of employees whose services could 
not be turned to account; (e) unavoidable oiBce expenses not 
made good in consequence of the events; (f) stock-in-trade, goods, 
provisions, samples possessing pecuniary value, destroyed or de- 
teriorated; (g) extraordinary cost of storage and resliipment; (h) 
debts recognised as valid which can no longer be recovered; (i) 
bank-notes lost or which cannot be cashed; (j) specie, hills payable 
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nt sight; (k) broken contrjcts of all descriptions, losses suffered in 
consequence of the non-execution of contracts entered into for articles 
of exportation or importation; (1) deposits of money in telegraph- 
ofHces or in banks, and advances to Chinese merchants who liave 
become insolvent in consequence of the events; (m) extraordinary 
coat of insurance rendered necessary by the events referred to; (n) 
goods requisitioned for foreign troops for defensive works. 

(D) To private individuals: 

(a) Real estate destroyed or damaged; (b) broken contracts of 
every description, losses tlirough non-execution of contnicts; (c) 
articles destroyed or disappeared in consequence of the troubles; (d) 
furniture, personal effects, jewellery, specie, bank-notes which cainiot 
be cashed, oiijets d'art, pictures, phologniphs and family portraits only 
if of artistic value, knick-kiiacka, books, collections, memoires, and 
letters, and documents (calculated acconiiiig to their saleable \-alue), 
niarmscriptsand materials collected for the publication of books (con- 
ditionally on the real value being proved), plans and instruments, 
provisions, wines, animals, and various materials ; (e) articles destroy- 
ed or lost in pawnshops, deduction being made on advances received on 
such articles; (f) rents not recovenible or rents paid in advance, where 
occupation was prevented in consequence of the events; fg) deposits 
of money in telegrapb-ofHces or in banks; (h) journeys to the near- 
est place of safety: (i) wounds or cruel treatment entailing the death 
of the bread-winner, incapacity for work, or direct loss of money. 

(E) To Chinese in the service of foreigners: 

(a) Indemnities to Chinese who hove suffered in their proi>erty 
or i>ersons in consequence of their being in the service of foreigners, 
including indemnities to the widows and orphans of Chinese who 
have lost their lives during the course of recent events by reason of 
their being in the service of foreigners.' 
19II-19IZ Ten years later, during the Chinese revolution of 

KuIm: lOll-lOlli, the losses sustained by foreigners were also 

presentod for payment. The foregoing ]>rincii>les were acted niwn by 
the diplomatic representatives, and accordingly the following claims 
were dis:illowi'd: — ' 
InadmiMible (A) The losses of foreign muntcii>alities arising 

Claima. out of: — 

1 Tlif com 1*1 1 I'll I ion for thewj lowos was liimpnl tojP'tlier with tlie claim for tlie 
lic|iiiilatiou nC tiiilitnry ei]H'na~4 inriirnxl by the dilTcrvnt ]>owvr«. The Kraiiil lutal 
(.( Ii.ith i*Uk. Tl:!. 4.j;>,0»1,000 or £97,.5J0,i)XI. S_'i; »«/ini, 13, aii.l alwin/n". "['[■enJii 
A. T«l-l,-s. 

» Horclianl, 42't 127. 
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(a) Diminution of municipal income; (b) rents of houses paid 
in advance where occupation was prevented; (c) salaries and wages 
of employees whose services could not be turned to account owing to 
the revolution, 

(B) The losses of foreign corporations, firms, and individuals, 
based upon : — 

(a) Telegrams and similar charges necessitated by the abnormal 
state of affairs; (b) prospective profits not realised, owing to 
non-fulfilment or delay in the execution of contracts or other 
engagements entered into by foreigners with other foreigners or 
Chinese persons; (c) extra living expenses incurred by foreigners 
owing to enforced absence from the usual place of residence, and 
similar expenses incurred on behalf of servimts and employees; (d) 
expenses of removing property to a place of safety and replacing it; 
(e) expenses incurred for reduction of staff and extra wages for 
employees; (f) freight, insurance and storage of stock-in-trade which 
could not be realised or suffered depreciation and expenses through 
congestion of stock; (g) interest on capital whicli could not be 
utilised owing to the revolutionary troubles;' (li) loss of prospective 
profit owing to partial or wholesale deterioration of stock-in-trade; 
(i) loss owing to fluctuation of exchange; (j) appreciation or 
depreciation of market prices and appreciation of freight and trans- 
port; (k) additional wages necessitated by the rise in price of labour. 

(C) Miscellaneous: 

(a) Principal and interest on provincial loans unpaid; (b) loss 
owing to inconvertibility or depreciation of Chinese government and 
provincial bills and paper money attributed to the revolution; (c) 
claims in respect of alleged illegal and unwarranted imposition of 
taxes during tlie disturbances; (d) certain other claims not consider- 
ed attributable to the revolution. 

Admtsslbie The claims allowed may be summarised as 

CWiws. follows: — 

(A) In the case of merchandise destroyed or looted, the owner 
is entitled to compensation equal to the market value of the goods 
prevailing at the time of loss, or in the case of export goods to the 
contract price. 

(B) In the case of damage caused to foreigners by the destruc- 
tion, deterioration or loss of property, held by them as security, the 
indemnity is not to exceed the amount of the debt for which such 
security was given. 

1 fy, ,4nieri«m Traili»g Company r. Chinese Indfmnilij Fund (Busor Fund), 47 
Court at Cluims, SG3, 568. 
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(C) Indemnity to foreign municipalities for expenses incurr- 
ed in ihe defence and protection of their property. 

(D) In the case of private persona and (irnia: 

(a) The property losses indemniJied are to include goods, i»er- 
sonal etfects, money and documents of commercial value, salaries and 
other payments due under contruct to foreigners in Chinese govern- 
ment service or institutions, unpaid owing to the revolution; (b) 
actual loss for non-fulfilment or delay in execution, owing to the 
revolution and through no fault of the foreign claimants, of contracts 
and other engagements entered into by foreign fimis and individuals 
with the Cliinese government, such loss including freight, reshipment, 
storage, insurance and loss or deterioration of goods; (c) travelling 
expenses of foreigners in Chinese official service to an adjacent place 
of safety and return journey, extra living expenses during absence, 
and rent of houses; (d) ilejxisits of money or investments in Cliinese 
government banks or other govenunent dei>artments, not recovered; 
(e) actual loss in industrial enterprises, such as damage to and 
deterioration of machinery an<l niaterials, resulting from unavoidable 
suspension or delay in working owing to local revolutionary dis- 
turbiincea; (f) rents not recoverable and rents paid in advance, 
where occupation and use were actually prevented by military oper- 
ations or the acta of Chinese soldiers. 

Amonnt of These claims originally totalled £3,000,000; but 

culms. China objected, and the amount ultimately jiaid was 
half that sum.' Here wo see an aiipreciablo change of altitude. 
The measure of damages is not yet strictly just or e()uitable in the 
eyes of law, but the foregoing is a considerable improvement over 
the methods of assessment which pR'vailed before 1900. It is much 
to be hofHxl, therefore, that the sentiments of China in this direction 
will ere long be resitected. 

|S8. CHINESE CLAIMS FOR COMPENSATION. 

So much for foreign claims againjjt China. We will now discuss 
Chinese claims against foreign government!». And it will be noted 
that the latter governments are always careful to preserve un air of 
injured innocence, which sounds strange in face of their insistence 
that China should indemnify their natiuniils' losws, irresjK'ctive of the 
nieritc of their claims. 

1 <:/. T. K. n«rvey, M. P., in Ilip C«i.(.'(n|u.mrj H.-vi.-n, MnrcJi, 11114, 316-.120; 
Kn»t ill til.- Wol, Ut'toU'T, 1915. 142-1i:t. " IniiRtmuli iix Chinn, a iteak couiilrf, 
was prcsiinislilj |:'*en very liulv oii[ii>rliinily to olijii-t to the princitil<v n( liiiliililj 
■ii'tPriiiiiK-'l iifKiii, il miijr l>c auiimtHl tlial tlic-r nilt-ii ri-|i>f<4'iit tlic wiilciit oipuure 
of ilania^va a^atMaUlt against « govcniniciit. " — Uurcharil, VJO. 
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Azainst Chinese claims for compensation occurred chiefly 

Qreat in Great Britain , the United States and Mexico. In the 

Britain. f;j.gt f|,Q principle of liability appears to be admitted. 
So when damage was lione by a riotous mob to the propertj' of Chinese 
residents at Cardiff in 1912, the claims for compensation were duly 
paid hy the municipal corporation of that city under the provisions 
of the Riots Act, 18S6. Two years later, after the outbreak of the 
present European War, an anti-German mob at Liverpool got out of 
order. And the Chinese losses sustained during the rioting were also 
paid under the same Act. 

Acalost the I" •'^^ United States, however, the principle of 

United liability was not admitted. The air of injured inno- 
States: cence was uiaintaiued to the last, although in a later 

case an indemnity was paid, not in recognition of liability, but 

merely as an act of grace. 

Denver Riots, In 1881, an anti-Spanish mob created a riot at 

1881. Denver (Colorado) , and Cbi:;ese property also sustained 

touch damage therefrom. The Chinese minister demanded the 
indemnification of these losses, but the Washington government 
asserted the principle of non-liability. 

Liability not It declared that as the riots were suppressed within 

Admitted, an hour from their outbreak, the local authorities had 
done all they could to restore peace and order. The injuries sustained 
by the Chinese residents were similar to those suffered by American 
citizens as welt as other aliens, and therefore no claim for compensa- 
tion could be entertained. Secretary Evarts added, that he knew 
"of no principle of national obligation, and certainly there is none 
arising out of treaty stipulations, which renders it incumbent upon 
the government of the United States to make indemnity to the 

Chinese residents of Denver, who suffered losses from the 

operations of the mob. Whatever remedies may be afforded to the 

citizens of Colorado are equally open to the Chinese residenta 

of Denver This is all that the principles of international law 

and the usages of national comity demand." ' 

Rock sprlnsB Four years later, in 1885, twenty-eight Chinese 

MasMcre, residents at Rock Springs (AVyoming) were massacred 
1885. ^jj^j fifteen wounded by some 150 armed alien miners 

of that district. The rest of the Chinese population had to flee to 
the hills for safety. A similar demand for indemnity was made by 
the Chinese representative, the vahie of the property destroyed or 
pillaged amounting to over G. $147,000. 

1 For. Rel., 1886, 104. 
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AmsrlcM I" &n extremely Bble, lengtliy despatch the Chinese 

Tracty, minister, Cbeng Tsao-ju, indicated the dissimilarities 
i«80. between the Denver and the Rock Springs casea. He 

[minted out how, in the present case, not only had his innocent 
countrymen been mobbed without the least provocation, but that no 
attempt was made by the local authorities to bring the murderers 
to justice. This was in breach of Article III of the American 
treaty of 1880, which provides aa follows: — " If Chinese labourers 
or Chinese of any other class, now either permanently or temporarily 
residing in the territory of the United States, meet with ill-treatment 
at the hands of any other persons, the government of the United 
States will exert all its power to devise measures for their protection, 
and secure to them the same rights, privileges, immunities, and 
exemptions as may be enjoyed by the citizens or subjects of the 
most favoured nation, and to which they are entitled by treaty." 
Mr. Cheng reviewed exhaustively the nature of the claims for 
compensation which the American government itself had presented 
to the Chinese government on account of the losses sustained 
by its nationals in China, and he cited details of the American 
claims of 1858 which we have alreay noted. Therefore he requested 
that the Chinese sufferers at Rock Springs might jm co«si»ti7i ca»u 
be indemnitied. 

Non-IIabllity The territorial government, however, again denied 

ReasMitcd. all liability. In reply Secretary Bayard observed as 
follows: — "The government of the United States recognises in the 
fullest sense the honourable obligation of its treaty stipulations, the 
duties of international amity, and the potentiality of justice and 
e()uity, not trammeled by technical rulings nor limited by statute. 
But among such obligations are not the reparation of injuries or the 
satisfaction by indemnity of wrongs inflicted by individuals upon other 
individuals in violation of the law of the land. Such remedies 
must be pursued in the proper quarter and through the avenues 
of justice marked out for the reparation of such wrongs. The 
doctrine of the non-liability of the United States for the acta of 
individuals committed in violation of its laws is clear as to acts of its 
own citizens, and a fortiori in respect of aliens who abuse the 
privilege accorded them of residence in our midst by breaking the 
public peace and infringing upon the riglits of others." * 

Conpmwa- ^^ *''* other hand, the American Secretary admit- 

tloB«ji ted: — "A measure of international obligation reals on 
grmilm. i\^^ United States under tlie third article of the treaty of 

ISSO." Besides, the indifference of the local authorities in this 

I tor. Bel., 1886, 166. 
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connexion had been atrongly reprobated by the federal government, 
and President Cleveland himself had declared, in hia annual message 
to Congress, that "the proceedings in the name of justice, for the 
ascertainment of the crime and fixing the responsibihty therefor, 
were a ghastly mockery of justice."'^ 

Accordingly, the President of the Republic would recommend 
to the tC^angress, "not as under obligation of treaty or principle of 
international law, but solely from a sentiment of generosity and 
pity to an innocent and unfortunate body of -men, subjects of a 
friendly power, who, being peaceably employed within our jurisdic- 
tion, were 90 shockingly outraged, that in view of the gross and 
shameful faihire of the pohce authorities at Rock Springs, in 
Wyoming Territory, to keep the peace, or even to Attempt to keep 
the peace, or to make proper efforts to uphold the law, or punish 
the criminals, or make compensation for the loss of property 

pillaged or destroyed whether they would not, ex gratia, grant 

pecuniary relief to the sufferers in the case now before us to the ex- 
tent of the value of the property of which they were so outrageously 
deprived, to the grave discredit of the republican institutions." But, 
said Secretary Bayard, the compensation, if voted at all by that body, 
was to be made " with the distinct understanding that no other pre- 
cedent is thereby created or liability for want of proper enforcement 
of police jurisdiction in the territories/' * 

In the end, an indemnity of $147,000 as recommended, was 
voted by Congress. 

AmeHca and But this doctrine of non-liability, so loudly proclaim- 

Chlle. ed, is overlooked by the United States in its dealings with 

China and oilier states similarly situated. For example, in October, 
ISyi, a number of sailors from the American steamship, Baltimore, 
was attacked by a mob in the streets of Valparaiso, Chile. Regard- 
less of precedents, the United States demanded satisfaction from the 
Chilean government. After some negotiations the latter paid |75,000. 
Whereupon observed President Harrison, in his annual message to 
Congress : — "This has been accepted, not only as an indemnity for a 
wrong done, but as a most gratifying evidence that tlie government 
of Chile rightly appreciates the disposition of this government to act 
in a spirit of the most absolute fairness and friendliness in our 
intercourse with that brave people." ^ 

Now these are strange inconsistencies. But, as has been observed 
by an American lawyer: — "There can be little doubt that the claim of 

1- 8 MesaBBes nnd Papers of the Presidents, 385. 

2 For. Eel., 1888. 167-]e8. 

s 9 WessRKca and Papers of the President", 315. 
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the Chinese povernment in the Rock Springs caso was entirely valid 

and just But so longaa the United States is willing to respond in 

damages on such occasions, it is not likely that any goYernment will 
int«rixi9e un objection to her holding whatsoever views alie may on 
questions of international law."* 

China Md So much for the United States. As regards Mexico, 

Mexko tlie Chinese losses sustained during the Mexican revoln- 
tion of 1910-1911 were settled by the convention of December 1(>, 
l'.)Il.' In this agreement the Mexican go%'ernment agreed to pay the 
sum of $3,100,000 in Mexican currency. But here also the principle 
of non-liability was upheld, and it was distinctly stated that "tliis 
net of grace (voluntary and gratuitous indemnity) shall not be con- 
sidered as establishing a precedent."' 

1 F. J. B. Mitchell, in 38 Am. U Rt-v. (1900). 718. 
1 8 Am. J. Int. Law (19U), Supplement, 147-lSO. 

* For ChincK louea in Nicsrapia and the awanl ol 13,565.52 by tlie NicarfiKOBn 
Mixed Claims CommiMion, see Judge Otto Schoeo rich, in 9 Am. J. Int. Law (1915), 

mi. 
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CHAPTER II 
RELIGIOUS TOLERATION 



189. DEFINITION. 

"The principles of the Chriatiau religiou, as professed by the 
Protestant and Roman Catholic churches, are recognised as teaching 
men to do good, aud to do to others as they would have others do to 
them. Those who quietly profess and teach -these doctrines shall not 
be haraased or persecuted on account of their faith. Any person, 
whether citizen of the United States or Chinese convert, who accord- 
ing to these tenets, peaceably teaches and practises the principles of 
Christianity shall in no case be interfered with or molested 
therefor." * 

This stipulation is no new dispensation. It merely confirms in 
black and white what aliens for centuries have enjoyed in China. 
The definition applies primarily to missionaries, but, of course, it 
also extends to all other aliens. 
(90. EXTENT OF PRIVILBGE. 

Residence in The work of the foreign missionary being one of 

the Interior. humanity, he ia permitted to reside in the interior as 
well as the open ports. Ilia right of acquiring lands or houses is 
not restricted to the open ports, but extends also to the interior. 
Accordingly, in the interior as well as the treaty ports he may lease 
lands in perpetuity for erecting churches, hospitals, schools, etc. 
.. ppgg This right of residence in the interior is enjoyed, as 

Ltince" a rule, by a missionary as such. But it has lieeu held 
MisalonaiT. ^}^f^^ gyg^ ^ "free lance" missionary, or one who is 
unconnected with any particular church or mission, is also entitled 
to such a privilege. lu 1906, this subject was referred by the 
American minister to his government, and the Department of State 
replied as follows: — " An examination of these treaties clearly shows 
such a right to be legally non-existent; but with respect to certain 
localities in China, there is, nevertheless, an equitable or quasi-legal 

right based upon custom Notwithstanding its adverse opinion 

the department desires to recognise, and does not wish to weaken, any 

1 Art. 14, American 1903. 
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equitable or quasi-legal riglit which may have arisen from the custom 
for summer liomes, and for various other i)urposes." ' 

Protection "^''^ right of religious toleration applies erjually to 

tor Chinese the Chinese converts. Accordingly, subjects of the 
ConverU. territorial government may niso embrace the Christian 
fikitli. If so, no restrictions shall be placed on their joining any 
missions or churclies, Tiiey are not to be discriminated against by 
the local authorities. And nor are they to be compelled to pay taxes 
or "contributions for the supjwrt of religious customs and practices 
contrary to their faith." ' 

Nitural Use ^^ regards the landed property of the mission itaelf, 

ol MiMlon it has been held that a missionary may make a natural 
Property. ^^ Qf jj^ go [Q^g na the purposes to which it ia 
applied are in hannony with the mission's proper work. A 
furdori, a missionary may engage also in other non-evangelical 
activities, provided that the proceeds accruing from his personal 
Kcrvicu or manual labour are devoteil to the support of himself and 
his family or transferretl to the mission funds. 

American '" 1^07, an American missionary in Kansuh, 

MlMlonary working among the Tibetan border population, inrjuired 
in KauMili. of iijg minister at Peking whether he could lawfully 
engage in "agriculture, stock-raising, or trading in order to self- 
t «upi>ort." Colonel Denby replied as follows: — "In no convention 
or treaty is anything said about the right to carry on by foreigners 
residing therein a regular employment in the interior. In practice, 
however, it is a common thing for missionaries all over China to 
engage in many species of emjiloyment which are consideretl as aids 
or adjuncts to their religious and charitable work. They have 
tnstancca printing establishments, book -bin dories, industrial 
of Non- schools, workshops, stores, dispensaries. They are 
Evancellcal doctors, colporteurs, newspaper correspondents, and one 
Operations, ^j ^^^j^^ jj^.j^^^ ^^^^ (I'cking) Iwlges and bojirds stran- 
gers. All kinds of furniture are manufacture<l here and publicly 
sold by missions. Wasliing and sewing are done by the Cotholic 
missions. In fact, there is complete tolerance of all kinds of work 

The question of the right to engage in trade or commerce seems 

to depend entirely on tolerance. If the particular enterprise engaged 
in any locality is not prohibited by the ofticials and is allowed to be 
l>rosecuted without objection, it would Hnally be snnctione^I by usage, 
and might be entitled to the protection of the treaty powers." ^ 

1 l^et-n-lHry Root to Miiiiiter Hockhill, in For. Ret., 1906, :!78. 
' Art. 1-1, .ViDt-rican 1903. 
' For. KeL 181(7, 105-106. 
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Attitude of The above attitude was endorsed by the Washington 

United government, and Acting Secretary Eockhill thus instruct- 

states. g^ Colonel Denby : — " The secular operations which you 
report as having been engaged in by various foreign missionary es- 
tablishments in China, apjreftred to be partly direct or analogous 
adjuncts of their beneficent work and partly contributory to its sup- 
port. Some of them, as the manufacture of furniture, laundrywork, 
and sewing, are not obviously piu-t of the privilege of residence, and 
even if they were for any reason opposed, that circumstance would 
not impair the argument, which it is conceived might be validly 
advanced, the case arising, that the residential privilege embraces all 
normal uses to which the ground and its belongings can be applied. 
Residence upon a tract of agricultural land presupposes the devotion 
of the soil to its natural use. The permitted purchase of such land 
carries with it the right to till it for the owner's support and 
advantage. Viewed in this light, the righta accompanying the 
ownership of a farm seem to be more unquestionably evident than 
the rights appertaining to the possession of a dwelling house, since 
the use of the latter as a factory or shop is not a positive necessity, 
such as is the raising of produce where farm lands are held. The 
matter is, however, as you intimate, one of tolerant custom." ^ 

Question of Here we come upon a peculiar source of the alien's 

Tolerant privileges in China — the question of tolerant custom. 
Custom. ^ certain thing is not expressed as permitted in the « 
treaties or other state documents, but according to the treaty powers, 
that fact does not disentitle their subjects engaged in it from enjoying 
the protection of their own national officers. In the words of the 
American minister, the question "seems to depend entirely on 
tolerance. If the particular enterprise engaged in any locality is 
not prohibited by the oflicials and is allowed to be prosecuted without 
objection, it would finally be sanctioned by usage, and might be 
entitled to the protection of the treaty powers." Or, as Secretary 
Root put it, ten years later, in the ease, already noted, of the " free 
lance" missionary: — "An examination of these treaties, clearly 
shows such a right to be legally non-existent; but with respect to 
certain localities in China, there is. nevertheless, an equitable or 
quasi-legal right based upon custom." 

strange Now such a situation is strangely anomalous. The 

Anomaly, right is legally "non-existent." It is only "an equitable 
or quasi-legal right based upon custom," The treaty powers cannot 
insist as of right that it should be tolerated by the local authorities. 
At the same time, "if the particular enterprise engaged in any locality 

1 Ibid. , 106-107. 
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is not prohibited by the officials and is allowed to be prosecuted with- 
out objection, it would finally Iw eanclioncd bv usage, and iniglit be 
entitled to tlie protection of tlie treaty powers." \Ve thus fiii<l the 
treaty powera tliemsclves situated in an awkward position. "Without 
uerioua loss of prestige to themselves they cannot com(>el Cliinu, by 
force of reason or law, to permit such a new de)inrtnre from tlie 
treaties. But by lending their protection to their subjects, wlien a 
dispute in connexion therewith should arise, they appear to the 
world as deliberately violating the treaties they are pledged to uphold. 
Treaty Con< The fact that some of tlie acts, hitherto tolerated, are 

travcntlon. not so vital from the point of view of the territorial 
sovereign as, for example, the alleged treaty right of liydrographic 
investigations, or the estublisliment of alien post-oftices, does not 
absolve the treaty powers concerned from the charge of treaty 
contravention. If a right is " legally non-existent," then protection 
ought to be withheld from those wiio presume upon the good nature 
of the territorial government. Unfortunately, as long as the 
territorial sovereign is weak in the military sense, or as long as the 
rights of extraterritoriality iu China are not abolished, it seems that 
the sense of respect for treaties entertained by the stales, each 
committed to the safeguarding of different interests, will not always 
be the same. And if one state will not afford the necessjiry protection 
to its subjects, because the right is "legally non-existent," the latter 
nniy be driven to change their allegiance and seek the protection of 
another state who will protect them. The pressure brought to bear 
upon the jiarental state is therefore groat, and very often for national 
reaaons, the slAtc in question is constrained to succumb to the 
pressure at the expense of respect for the sanctity of treatii-s. 

1 41. UMTTATICWG OP PRIVILEGB. 

Priviicn '''''•^ riglit of proselytising having been si>ecilieally 

Applicable conceded to a Christian missionary, an alien is not 

toChriatI- entitled to preach any other foreign ri'ligion in China. 

anltyonly. |^'„j^p Article IV of the Burlingame tn-aty, ISC.S, he 

may hiniself profess any or "every religious [n-rsiiasion;" but that 

provision is silent upon the question of teaching or preaching any 

other failli. Accordingly, it is within the prerogative of the territorial 

sovereign either to grant or withhold such a privilege from an alien 

Buddhist or Mohammedan or any other foreign missionary. Tlie 

latter cannot demand it as of right. 

Com of ^^01' example, since 190"), several nnsuccessful 

Japanese attempts in this direction have been made by the JapaneiH- 

Buddhliis. „]ij,igter on behalf of some Jajmnese Buildhist niifsion- 

aries. He pleaded that, as the teachings of Buddha also exhorted men 
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to do good, the Buddhists might under the most-fflvoured-iiation clause 
be accorded the like privileges as Christian missionaries. The Chinese 
government, however, declined the authorisation. Christian evangel- 
isation, said the latter, was expressly conceded by treaty, but not so 
Buddhism or any other alien religions. Moreover, the most-favour- 
ed-iiation clause applied only to commercial privileges, and not to 
missionary questions.' 

Meaaintof Now this limitation is only a restriction upon the 

the Restric- foreign evangelist's right of making converts. He hltn- 
tion. ggjf^ qJ course, may profess any form of religion, and to 

that extent all religions are lolerated. But for the alien to preach 
any foreign religion in any part of the country is a different pro- 
position. For very often there are other factors involved than the 
laudable object of teaching men to do good. For example, when the 
Japanese government, in January, 1915, presented tlie famous 
Twenty-one Demands upon China, ^ it reiterated its previous requests 
in favour of the Buddhists. In reply, the Chinese government 
observed as follows : — 

Qaestlon of "The rehglons of the two countries are identical 

External and, therefore, the need for a missionary propaganda 
Factors. jg Ijj. carried on in China by Japanese does not exist. 
The natural rivalry between Chinese and Japanese followers of the 
same faith would tend to create incessant disputes and friction. 
\Vhereas Western missionaries live apart from the Chinese com- 
munities among which they labour, Japanese monks would live with 
the Chinese ; and the similarity of their physical characteristics, their 
religious garb, and their habits of life would render it impossible to 
distinguish them for purposes of affording the protection which the 
Japanese government would require should be extended to them 
under the system of extraterritoriality now obtaining in China, 
Moreover, a general apprehension exists among the Chinese people 
that these peculiar conditions favouring conspiracies for political 
purposes might be taken advantage of by some unscrupulous 
Chinese. "^ 

No Right of Furthermore, the missionary's right of landholding 

Trade. and residence in the interior being granted in further- 

ance of his good work, it is, of course, understood that he cannot 
engage in trade or commercial pursuits as a merchant. This limita- 
tion holds good even in face of his alleged prescriptive right of 
engaging in pursuits of a semi or quasi-commercial nature. For the 

I 40 New Collection (Japan), 24; Koo, 289-2S0. 

* Supra, 17, iootuote. 

' Cliioa's Official HiBtor; of the Recent Sino-Japanese Treaties, 1915, 10. 
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latter 13 restricted to one of putting the mission property to suitable 
uses, or otherwise devoting the remuneration for his serviees towards 
llie support of liimself and family or of liis own clmrch. 
Respect for Tlte mlssionar;- dwells among the native inhabitants 

Local Laws, in the interior of the country. He is far removed from 
the supervision of liis own consul, and so is expected to respect and 
conform to the local laws,' Of course, if he commits any otfence or 
crime, he still has the right to be tried by his national ofKcers. 

No taterfer- ^® ""^^ "^* '"^ good offices to promote the welfare 

ence with of his converts. But he is not entitled to intermeddle 
Converts' with their litigations. He may intercede, on their Itehalf, 
LitiKatlons. ^^j^^^ (]jg i^^^i officials, but he is precluded from inter- 
fering with the administration of the law of the realm. 

In previous years such interference, due perhaps to the zeal of 
tho missionary for the interests of his converts, was a fruitful source 
of diplomatic negotiations between the territorial government and the 
missionary's own government. But recent years have seen a ehunge 
for the better for all concerned. Or, as Sir Ernest Satow, the British 
minister, put it in hia circular instructions to the British consular 
otlicers (Aug- 31, 1903): — "I am [tersuaded that if missionaries 
uniformly refrain from direct intervention on behalf of native 
Christians, and confine their action to representing to H. M. Consuls 
casi'S of actual persecution, such a course will redound to the pre- 
servation of peace between converts and non-converts, and to the 
spread of a genuine Christianity among the people of China." - 
No Official And if tlie subject of inquiry concerns himself or 

Status. hia church, he may approacli the local officers in the 
capacity of a private individual. lie is, however, debarred from 
tiie privilege of addressing them officially, or independently of his 
own consul. He has no otlicial st^ttus, and therefore all official com- 
munications with the local officials must be had through his own 
consular officers. 

In March, 1800, however, Roman Catholic missionaries were in 
consequence of French representationsactually granteil spei'iiil [irivi- 
leges. These entitled them to hold official intercourse with the local 
autliorities on a footing of equality.' But these privileges were 
wilhdniwn en April 10, 1908. For, " since the i-eguhitions were pro- 
mulgated, there have been cases where missionaries have arrogated to 
them.selves the use of the official insignia of territorial officials, and 
have thereby given rise to misconceptions in the minds of the ignonint 

1 Art. 14. AtiivricHa 1903; art 13, Swe.lixli IStX. 

* Moree, 430-431. 

3 Ctiina, lUUO, No. 1, 142; Cor.lier, HI., 4t«-4Tl ; Rockhill, 424-429. 
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populace." Thei-efore, "in future, it shall only be necessary that 
relations between the territorial otiicials and missionaries ehaU, in 
accordance with treaty provisions, be conducted with courtesy." * 

status of Finally, the fact that a Chinese is a Christian con- 

Native vert does not alter his legal status. " Converts and non- 

Christians, converts, being Chinese subjects, shall alike conform to 
the laws of China; and shall pay due respect to those in authority, 
living together in peace and amity. And the fact of being converta 
shall notiprotect tliem from the consequences of any offence they 
may have committed before, or may commit after, their admission 
into the church, or exempt them from paying legal taxes levied on 
Chinese subjects generally, except taxes levied and contributions for 
the support of religious customs and practices contrary to their faith. 
Missionaries sliall not interfere with the exercise by the native 
authorities of their jurisdiction over Chinese subjects; nor shall the 
native authorities make any distinction between converts and non- 
converts, but shall administer the laws without partiality, so that both 
classes can live together in peace-"^ 

Chinese converts are, therefore, not denationalized by the act of 
admission into the church, as is popularly imagined. In fact, in 
view of the special pi-otection which they enjoy as church members, 
they will not be permitted to abuse their privileges. 

J 92. THE MISSIONARY PROBLEM AND ITS SOLUTION. 

"The missionary question in China being, in the opinion of the 
Chinese government, one re<|uiring careful consideration, so that, if 
possible, troubles' such as have occurred in the i»ast may be averted 
in the future. Great Britain agrees to join in a commission to investi- 
gate this question, and, if possible, to devise means for securing 
permanent peace between converts and non-converts, should such a 
commission be formed by China and the treaty powers interested."* 

Up to date no such commission has been formed. Nevertheless, 
it is satisfactory to note that recent relations between the Chinese and 
foreign missionaries or their converts have improved considerably. 
What were formerly known as missionary questions are now practi- 
cally non-existent, and to-day we no longer hear of missionary riots 
and the consequential claims for indemnity. 

1 101 State Papers, 960. 

* Art. 14. American 1903; art. 12. Snedish 1808. 

> Namely, missionary riots and the resultant claim? lor indemnification by the 
Cliinese government. 

* Art, 13, Britial] 1902. 
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CHAPTER HI 
RIGHTS OF RECIPROCITY 



I 93. DEFiraTION. 

We come now to discusa wliat may be termed, in u restrieti'fl sense, 
the rights of reciprocity. Bui these riglits are so few in number that 
the term "reciprocity" sounds almost like a misnomer. For, apart 
from the general provision that the subjects of each nhall enjoy in 
the territory of the other the same treiitment as that of those of the 
moat- favoured nation, no reciprocal rights are conferred by the treaties. 
The reciprocity in respect of intercourse and represicntjition between 
the contracting parties are political necessities, an<l thereforv belong 
to a different cutfgory. Otherwise, the benetits are unilatenil, not 
compensatory. That is to say, in return for the privileges granted by 
China to the treaty slates or their subjects, there are no e<}uivaleiit 
privileges, exemptions and immunities concede*! by the latter in 
favour of China or its subjects. The exceptions to the rule api»er,r to 
be limited in number, the nature of wliich will be here considered. 

Exceptional '" the case of the United States, however, ai>ccial 

Caac of riglits of reciprocity are granted and conceded on both 
U.S.A. Bides, e. g. in questions of opium, education and resi- 
dence,' imposts and taritTs, etc. 

Commercial ^" regf^ri^ ^ "'<' latter, Article HI of Ihe commercial 

Treaty of treaty of 18SU provides as follows: — (Iteciproi-ally) 
1880. "The United States hereby promise and agree that no 

other kind or higher rate of tonnage dues or duties for iuii>ortH shall 
Ix' iniixiscd or levied in tlie jwrts of the United States upon vPH,*ch 
wholly belonging to the subjects of His InijuTiai Majesty and coining, 
cither directly or by way of any foreign port, from any of the |>orta of 
China which are oi>en to foreign trade, to the |(orta of the United 
Slates; or returning therefrom, vii her directly or by way of any foreign 
port, to any of the open porta of China ; or ujkjii the produce, inanu- 
faeturt)", or mercliandii'e iin|>orted in the same from China or from 
any foreign country, tlian are imjtoM-d or levied on vesseb of other 
nations which make no discriininaliun againat tlie United States in 

lSi</.m,10, ni,aii.l 178. 
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tonnage dues or duties on imports, exports, or coastwise trade; or than 

are imix)sed or levied on vessels and cargoes of citizens of the United 
States."' 

{ «. SPECIAL EXTRADITION. 

The first species of reciprocity we will discuss is the right of 

special extradition. 

Swedish Article XI of the Swedish treaty of 1908, for 

Treaty example, provides as follows: — "If Swedish subjects in 
1908. China, who have committed offences or have failed to 

discharge debts and fraudulently abscond in order to evade a suminona 
or a warrant of arrest, should fiee to the interior of China or take refuge 
in houses occupied by Chinese subjects or on board Chinese ships, the 
Chinese authorities shall, at the request of the Swedish consul, deliver 
them to the Swedish authorities, la like manner, if Chinese subjectg 
in China, who have committed offences or have failed to dischai^e 
debts and fraudulently abscond, should take refuge in houses occupied 
by Swedish subjects in China or on Ixiard Swedish ships in Chinese 
waters, they shall be delivered up at the request of the Chinese 
authorities made to the Swedish authorities." * 

Limited Now this right of extradition is of a special 

Extent of character, and differs from that of general extradition. 
Right. j[ jg lestricted to tlie houses or vessels of aliens in 

China, whether in the treaty ports or leased territories or even ceded 
territories. It does not avail to reach Chinese criminals fleeing to 
foreign countries and taking asylum therein, ^/oriioj'i, an alien 
subject of a treaty state fleeing from justice into the interior for a 
crime committed outside of China, does not in itself confer a right 
upon his own government to demand his surrender, or compel the 
Chinese authorities to give him up. If, however, the fugitive is a 
deserter or mutineer from on board an alien vessel in a Chinese 
port, then his surrender may be demanded. 

Case of Horace For example, in 190S, one Horace McKinley, a 
McKlnley. defaulting American financial agent, fled for refuge 
from the United Stales into one of the Chinese north-eastern 
provinces. The United States government requested the Chinese 
authorities to surrender him. But the former stipulated that the 
surrender was to be undei-stood as only an act of grace, since it was 
precluded by its own constitution from granting reciprocity to China 

1 This provieion nas ijiserted in re |ily lo Cliiiia'a protest respectin([ the dlscrioii- 
nalioti, in 1880, againat a ChineM? vessel eiittring Sun Francisco, which had to pa; 
liightT tonnage dues tliati were paid liy otiier loreizii vessela, — 2Kuaiig-hBii,No. 4, 4-S. 

» Cf. Art. 21, British 1858; art. 32, Frtiicli 1858; art. 24, Japanese 1886. 
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in such matters. Accordingly, the request was acce<ied to by the 
latter on that uuderstandiiig* 

Furthermore, if an alien flees from the country and seeks refuge 
in a foreign territory, hia surrender cannot be demanded.' And, 
similarly, if a Chinese criminal should flee to a foreign territory 
beyond the seas for an offence committed in China, his surrender 
or extradition cannot be demanded or compelled, for the treaty only 
speata of seeking refuge in houses or vessels in China. 
TbeAiiorMy In 1873, Kwok-A-Sing, a Chinese subject, took 
^"''kona'^ part in the scuttling of a French vessel as well as the 
V. Kwok-A' murder of its captain and officers on the high seas, while 
Slag, the vessel was sailing between Peru and Hongkong. 

Arriving at the latter port, he was arrested by the British autliorities. 
The Canton authorities demanded his surrender, on the ground that 
according to Article IX of the treaty of 1843, he had committed "an 
offence or crime against the laws of China." His surrender was 
tliereupon authorised by the latter government under a local ordinance 
of 1850, enacted in pursuance of the above treaty provision. Sub- 
sequently, the order to extradite the prisoner was revoked, and then 
the case was carried to England before the Judicial Committee of the 
Pri%'y Council. 

Not applicable There it was held, in The AUornfy General for 
to I'iracy Hongkong v. Kwok-A-Sing,^ that the resjmndent could 
/»/» not bo extradited, on two grounds: — 1. That it could 

gea urn. ^^^ |^ assumed, without evidence, that there was any 
law in China to punish a Chinese subject (or the murder committed 
\x\K)\\ a foreiguer within a foreign territory; and (2) That, even if 
it could be so assumed, atill the offence having been committed 
within the foreign territory ought to be treated as an offence against 
French, and not as an offence against Chinese law. The piracy was 
piracy jure gentium.* That piracy, said the court, was not an 
offence against the law of China within the meaning of the 
ordinance. If the accused and his associates had committed an act 
against the municipal law of any nation, it was against that of 
France. And if they w6re punishable by the law of China, it was 
only because they had committed an act of piracy, which jure 
(fen'imn was justiciable everywhere. If so, they could be tried by the 
British or any other authorities witliin whose jurisdiction they had 

» For. Itel,, 1908. 129-134. 

* See rupm. 55, for llx' D.- Meiiil casp, 

» L. It. 5 Privy C.>imcil Appe»l* (1873-18:4). 170-202. 

* Umier tlie Uriti'ili Extradiliun Act oi 1870, pirae-) jure ^nlium is, however, 
estrBilitalik-. 
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established themselves. And so there was no need surrender theiu 
lo be tried by the Cl'inese authorities. 

Now this right of limited extradition is, unsatisfactory. Since 
it is not applicable to olfeiidera who flee either from China/or any 
of the treaty states, the respect for law cannot but suffer serious 
impairment. AVe pointed out, in a previous secticrti/ how when 
fore^ners charged with serious offences are required. to be sent home 
for mial trial and punishment, the sequel is general})^ unknown to 
the Chinese directly intereat«d, and how consequently 'the belief 
becomes inevitable that such criminals have escaped unpunished. If 
so, the restricted scope of this special extradition is a further 
aggravation of the situation. In tlie interests of justice, therefore, 
this right of limited extradition should be replaced by a general 
extradition treaty. 

i 95. APPREHENSION OF DEFAULTING DEBTORS. 

Our next right of reciprocity deals with tlie apprehension of 

defaulting dcbtoi's. 

. British Article XXII of tlie British treaty of 1858, for 

Treaty, example, provides as follows: — "Should any Chinese 

1858. subject fail to discharge debts incurred to S British 

subject, or should he fraudulently abscond, the Chinese authorities 

will do their utmost to effect his arrest, and enforce recovery of the 

debts. The British authorities will likewise do their utmost to bring 

to justice any British subject fraudulently absconding, or failing to 

discharge debts incurred by himlo a Chinese subject." ^ , ' 

Extent of The obligation of each government is here limited 

Rlffbt to one of enforcing payment by its subjects; " but neither 

government will hold itself responsible for such debts." " If debts 

are due from the subjects of one state lo those of the other, the latter 

may seek redress in law. And upon suitable representations being 

made to the local authorities through the consul, or vice verm, the 

latter will examine the premises and take proper steps to compel 

satisfaction. " But in case the debtor be dead or without property, 

or have absconded, the creditor cannot be indemnified according lo 

the old system of the Co-hong so called." " 

1 96. PROTECTION OF TRADEMARKS, PATENTS, COPYRIGHTS, ETC 

"Inasmuch as the British government afford protection to 
(registered) Chinese trade-marks against infringement, imitation or 

1 !>iipra, 54. 

a Art, 24, American 1858. 

> Art. 16, Americnn 1844; art. 23, British 1858. For tlie Co-hong system, see 
supra, 95. 
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colourable imitation by Brittsli subjects, the Cliineso ^reniitieiit 
uudertuke to affonl protection to Bntiijli ( registere<l ) trade- marks 
against iiifriiigement, imitation, or colourable imitation by Cliinese 
subjfcta." ' Accordingly, t!ie Chinese government will probibit, by 
suilnbic legislation, ils subjects from "infringing on. itnitAting, 
colounibly imitating, or knowingly passing ofT an imitaiiou of 
trade-marks" belonging to the subjects of the other contracting 
I -arty. 

A sitnihir protection is mutually conceded in respect of patents 
and copyrights, duly registered according to the legal systems of eacli 
stjito. But "this Article sball not be held to protect against due 
process of law any citizen of the United States or Chinese subject who 
may be author, proprietor or seller of any publication calculated to 
injure the well-being of China." " 

1 97. PIRACY AND SfUPWRfiCK. 

As regards shipwreck it is provided as fulluws: — 
"Should a vessel of either of the high contracting purtiva 
\te stranded or wi-ecked on the coast of the other, the local authorities 
hlinl! immediately adopt measures for rescuing the passengers and citw 
and to give the most favoured treatment. In the case of n vessel 
sustaining injury, or being compelled for other reason t<i seek a place 
of refuge, such vessel shall be permitted to enter any near port and 
to anclior there temporarily, without being subject to the [mymtrnl 
iif tonnage dues. The cargo, if landeil in order lo ettect the 
necessary rcpoirs to tlie vessel, but not for sale, shall not be liable Ut 
pay duties, jirovidcd that it remains under the au[K.'rvisi(>n of the 
customs authorities."* 

Silvare Where there are consular ulKcers of the state of the 

Opcratlona. vessel in distress stationed at the ports, they will have 
the sole maniigenient of the vessel's salvage ojterations, etc. '1 he Iwal 
authorities will not interfere, except to maintain order or insure the 
interiftts of the salvors, of foreign sailors and jmssengers, or enforce 
the regulations re9]>ecting the disitosal of the cargo. In the absence 
or non-arrival, however, of such consular oHicers, "the local 
iiuthorities may adopt all measures for the protection of the 
individuals as well as the custody of the goods salved." * 

In the case of piracy, the Chinese aulhorilies will 
do their utmost to apprehend the criminals and restore 



Piracy. 



■ Art. 7, Britihli 1902; art 9, Amt'ricaii 1903; nrr.A. Jaioi 

* Arl». 10-11, AiiiiTii'uii 1903; Mrr.5, JufiiiifH- 1903. 
'Arte, S»e.lwh 19tlS. 

* Art 9. Diaclimi. 
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any recovered property to its owners or their consul on their behalf. 
But, "if by i-easou of the extent of territorj- and numerous popuiatiou 
of China, it shall in any case happen that the robbers cannot be 
apprehended, and the property only in part recovered, the Chinese 
government sliall not make indemnity for the goods lost."' Accord- 
ingly, the foregoing was lield by Commissioner Bradley, in the 
Caldera case, already cited,* to have exonerated the Chinese govern- 
ment from any onus of indemnification as well as non-suited the 
underwriters concerned. 

Of course, if the local authorities can be proved to have acted 
in collusion with the robliers, then they will equally be severely 
puuislied, and tlieir property confiscated to repay the losses.' But 
pirficy is an enemy to all mankind. Tlierefore, "in consideration of 
the injury sustained by native and foreign commerce from the 
prevalence of piracy in the seas of China, tlie high contracting parties 
t^ree to concert measures for its suppression.' '* 

i 98. HOST-FAVOURED-NATION TREATMENT. 

We come now to the last of the limited rights of reciprocity — 
namely, the stipulation respecting the most-favoured-nation 
treatment- 
Peruvian Article XVI of the Peruvian treaty of 1875, for 
Treaty, example, provides as follows; — "The contracting parties 
1875, agree that the government, public officers, and citizens 
of the Republic of Peru, shall fully and equally participate in all 
privileges, rights, immunities, jurisdictions, and advantages that may 
have been, or may be hereafter, granted by His Majesty the Emperor 
of China, to the government, public officers, citizens or subjects of 
any other nation. In like manner, the government, public officers, 
and subjects of the Empire of China, shall enjoy in Peru all the 
rights, privileges, immunities, and advantages of every kind which 
in Peru are enjoyed by the government, public officers, citizens, or 
subjects of the most favoured nation.' * 

Accordingly, Chinese subjects residing or found in the territories 
of a treaty power, are entitled to receive the same treatmentas that 
extended to and enjoyed by those of the nation most favoured by it. 
Or, in the alternative, they shall not be subject to other restrictioDS 



1 Art 13, , 

5 Sxpru, 171. 

» Art. 13, American 1858. 

» Art 63, BritiBli 1858; art. 9, American 1858. 

6 C/. Art. 54, Italinn 1866; art. 43, A uatro- Hungarian 18tJ9; art. 16, French 1883; 
l§. 4-6, awediali 1908. 
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aii<] diaubilities than those imposed upon the Bubjccta or citizeusof 
other favoured iiutiona. 

Now, the privileg^ej accorded to China or its subjects under this 
provision by the trthity states cannot, of course, be compared with 
those (;rantcd by China to those states. For, as wc have already 
seen,* this raost-favoured-natton treatment is denied to the Chinese 
even in such elementary rights as tliose of admission and residence, 
the riglit to earn a livelihood, unhampered by any di-^criminations 
founded on mcial prejudices, etc. Consequently, it may perluips be 
more accurate to say thi'.t. in the cases we have already noted or 
discu!4?eil, tlic treatment accorded Ui Chinese, when reriiding in the 
territories of some treaty states, appears to be that of the least favoured 
nation. At any ntte, the balance cannot he at all struck until the 
treaty arrangements between China and its treaty states are completely 
readjusted. 

> Supn>. fl 37-38. 
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CHAPTER IV 
THE MOST-FAVOURED-NATION CLAUSE 



{ 99. DEFINITION. . 

In all treaties the most-favoured -nation clause is invariably 
inserted, the effect of wliicli operates to confer upon tlie negotiating 
state any rights or privileges which China may have conceded, or 
may concede thereafter, to other treaty states and their subjects. 

Now tills little clause is "precious," but not omnipotent. Up 
to a certain point it is a useful lever. Beyond that, however, its 
applicability appears to stop shprt and its limitations begin to be 
clearly defined, 

i IOC EXTENT OF APPLICATION. 

Commerciat In its broadest sense the clause is applicable to 

Qrants. rights and privileges of a commercial or economic 

character. Accordingly, in such matters as tariiT imposts, right of 

trade, commerce and navigation, etc.,^ no alien is to be discriminated 

against. If any modifications are to be inti-oduced thereto, such 

amendments will likewise apply to all, and whatever extensions 

thereof are granted to one state will, ipso/acto, be enjoyed by all. 

No Favouiit- "'" some cases this clause, it seems, may even be 

ism to invoked against the nationals of the grantor. Thus, 

O™"**""'* China may impose a tax on the articles manufactured 

" '* ' by alien subjects in its open j>orts, but "such tax shall 

neither be other than that payable by the Chinese subjects, nor 

higher,"' Or it may prohibit an alien vessel from navigating a 

particular inland waterway, provided the regulation is equally 

applicable to a Chinese vessel.' 

Case of China For example, in 1890, an attempt was made to 

Merchnnis subsidise the native China Merchants Steamship Navi- 

NavlgAion gation Company, operating in competition with foreign 

Company, companies, by remitting a portion of the import duties 

on goods imported by native merchants in their vessels, as well as 

1 An. 9, Frencli 1858; art. 45, Belgian 186S. 
» Art. 3, Japanese protocol, 1896; svpra, 125-126. 
s Supra, 135, 

{ lOfl ) 
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relaxing the custying exainiuatiou of the personal effects of Cliineae 
otlicials truvelliiig ibereiii. Subsequently, it was discovered tlmt 
these exemptions would coiiatttute a violution of Article III of the 
American treaty of 1S80, which provides that no otlier or higher duties 
will be iin]x>sed upon American vessels or cargoes "than are imposed 
or levied on vessels or curgoes of any other nation or on those of 
Chinese siibjecls." The BritisU minister at Poking protested, and 
the proposed exemptions were withdrawn.' 

i 101. L<MITATiONS OF APPLICATION. 

So much for the extent of the application. We will now 
examine its limitations. 

Cuftoma In the first place, the beueDts of this clause cannot 

InfractioM.!^ availed of where infractions of customs regnliitions 
have been committed. For, in sach cases, it will be remembered that 
the offendhig vessel or goods will be liable to confiscation by the 
Chinese government.' 

Frontier The clause, indeed, applies to commercial grants; 

Trade. l)ut this only refers to tliose of a general character. The 
frontier trade between China and either Russia, or Great Britain, or 
France, or Japan, is concerned with interests common to both states. 
Consequently, such trade is regulated by a special rate of tariff dues 
ami duties, which is equivalent to about two-tliirds of tlmt enforced 
at the open ports. 

Swediih ^ow such an arrangement is based on mutual 

Treaty, concessions, and no benefit can be claimed thereunder by 
"**■ a third party thereto.' Article XIII of the Swedish 

treaty of I'J08, expresses this limitation as follows: — "The high 
contracting parlies reserve to themselves the right to conclude 
agreenienta regarding frontier trade with neiglil>uuring c<iunlries, 
mid it is understood that, in case either of the high contracting 
parties should hereafter grant to any other nation advantages subject 
to sjiecial conditions, the other high contracting party shall enjoy 
said advantages, only provided it complies with the conditions 
iin[>osed therein or their equivalent, to be mutually agreed uj>on.'* 

dhoidi ^" addition, we may cite the restriction upon the 

right of landholding in the interior, which enjoyed by 
missionaries is denied to other aliens.* 



• Supr^. 40. «, 132, VM. 

* ArU 7, French IKflS. 
t Supra, loO. 
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Pr«tlce in ^°'* example, in 1913, the Japanese ambasaador at 

the United Washington protested against the disability imposed 
sutes. upon his nationals to hold land in California under 
Chapter 113, Statutes of California (May 19, 1913). He argued 
that under the most-favoured -nation clause, his fellow nationals were 
entitled to be exempt from that disability. The Department of 
State, however, replied, that "the most-favoured -niition clauses uni- 
versally relate to matters of commerce and navigation; that alien 
ownership of land has seldom been treated in the practice of the 
United States as a matter of raost-favoured-nation treatment, but baa 
been secured only by special treaty stipulations." ^ 
Missionary Then there is also the limitation upon the right of 

Propag«nd«.nii3sionary propaganda which, as we have already seen, 
is confined to those who teach the Christian religion. For it will be 
remembered that, when the Japanese minister at Peking attempted 
to secure a similar right of proselytisutiou for the Japmese Buddhists 
in China, on the plea of the most-favoured-nation clause, the Chinese 
government replied that that clause applied only to commercial 
grants, and not to religious questions,* 

Political Moreover, such a clause cannot be applied to either 

Grants. a political or a conditional grant. As r^ards the grants 
of a political character, we see an attestation in tlie case of ports or 
territories leased to a few treaty states. For when the clause was 
appealed to by one or two of the others, — e.g. when Italy also 
demanded the lease of Sanmun Bay (Chekiang), — the dispensation 
was refused.' And the fact that China succeeded in rejecting the 
Italian overtures, after she had submitted to the other great powers, 
shows the very hollowness of such a claim. 

Conditional Finally, the fact that a grant is expressed to be 

arants. conditional, or granted subject to specific conditions, is 

itself its own limitation. Or, as the same is expressed in Article I of 

the German treaty of 1880: — "In the event of special regulations 

Qerman ^°'' ^^^ execution of concessions which the Chinese 

Treaty, government may make to foreign governments being 

1880. attached to such concessions, Germany, while claiming 

these concessions for herself and for her subjects, will equally assent 

to the regulations attached to them Should Grerman subjects on 

the strength of this Article claim privileges, immunities, or advant- 
ages, which the Chinese government may further concede to another 

1 8 Am. J. IiiL Law (1914), 678. 

» Supra, 186, 

* Morse, Trade, 27, 
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power, or the subjects of such power, t)iey will also submit to the 
regulations which have been agreed upon in connexion with such 
concession." ' 

Doctrine of Thus is euibo<lie<l the modern interpretation of the 

EqaivBleiiu.|uost'favoure<l-nation clause." Whereas it used to be 
held that such a clause was of univereal application, it is now 
recognised that its application falls far short of being univereal or 
absolute. Apart from questions of a commercial character, it seems 
thai any other grant would fall under the category of conditional 
gnints, and a third state wishing to take under it like benctits will 
not be admitted to its enjoyment as a free gift. In the words of 
Secretjiry Sherman to the American minister, Mr. Buchanan, January 

Attitudeof ^^i 1808: — "The allowance of the same privileges 

the Uniicd to a nation which makes no compensation, that have 
sutcs. been conceded to another nation for compensation, in- 
stead of maintaining, destroys that equality which the most- 
favoured-nation clause was secured to secure. It concedes for 
nothing to one friendly nation what the other gets only for a price."' 

Mexican Accordingly, Article VI of the Mexican treaty of 

Tnaly, 1899 reads as follows:— " In case either of the high 
'***• contracting purties should hereafter gninl, of its own 

accord, to any other nation advantages subject to special conditions, 
the other contracting piirty shall enjoy the said advantages, only 
provided it complies with the conditions imposed therein or their 
equivalent, to be mutually agreed upon." 

Doctrine of ^^ """y- pe'"''«ps. be suggested that no such con- 

EqulvBienu structiou can be placed upon the grants contained in 

*'*?*?*'*'* *^'n® o' t''^ earlier treaties Iwtween China and foreign 

** "*■ powers. Therefore, it may be claimed that it is still 

within the option of a state to avail itself of a benefit that was 

conferred upon the government or subjects of an earlier state. An 

English author, for example, suggests that (ireat Britain may yet 

follow Russia, and similarly establish a semi -commercial ecclesiastical 

mission at Peking.* 

Rytoof TrvMy ^°^ ^''^^ above attitude seems to be untenable, since 

Interpn* the doctrine of compeiisution or e(|uivalent9 had already 
uuoa. j,^,, acted upon when it was imported into China by the 

treaty states. The clause in question was inserted in the treaties 

■ (/. Art. 10. PortuKiMM 1867: "rt. 6, Mexican ISM; nrt 5, Brmsiliiin 18S1. 

> S«SUiiley K. Hornbect.inS Am. J. liiL ijiw(IB08),aB-ia,61fr«7, 797-827, 

a Mw-re, v., 278, 

* KHiiiet!, &39-540. For tlie RQBiiaii minion, see lupra. i. 
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wiiliout even a full knowledge of its significance on the part of China, 
not to say its initiative. According];-, one can only have recourse to 
the meaning which the persons employing it usually attach to it in 
tlicir mutual relations among themselves. In other words, wlien that 
clause was transplanted into the treaties with China, the negotiators 
had full cognisjnice of its extent and limitations. Consequently, 
those wiio desire to Uike any benefits under it must be held to have 
bonnd themselves to respect its Hinitations. The language of a 
treaty is to \>c interpreted according to its usual meaning, and when 
technical expressions are employed, they must hs construed strictly 
according to their usual purport. 

Resoiuiions ^"'' '" proof of the fact that the doctrine of 

of Two In- equivalents has come to stay, the resolutions of two 

ternaiional inicrnational congresses may he cited. In 1909, the 

ongresses. p,yi.^i^iei-icm, Scientific Congress met at Santiago, 

Chile, and resolved as follows: — *'Tlie Pan-American Scientific 

Congress, in view of the difficulties which have been caused by the 

interpretation of the most. favoured-nation clause, recommends that 

the bearing of the clause should be defined in each treaty in which 

it is stipulated. When the most-favoured-nation clause is granted, 

the respective governments should remain free to make special 

concessions to neighbouring countries." 

Again, in 1902, (he Dairy Congress in Belgium adopted a 
resohition in favour of either the abolition of the clause, or the 
insertion of a provision restricting it and specifying that its operation 
should not extend to tlie reduction of duties or the liberty of trade 
which one nation concedes to another nation on the basis of 
i-eeipi-ocity,^ 

• Hornbccif, op.cU.,S2li. 
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CHAPTER V 
TREATY INTERPRETATION. 



f 102. QUESTION OP UNIFORM STANDARD OP CONSTRUCTION. 

At the close of our discussion tlie subject of treaty iiitcrpretution 
roiiiuius to be considered. We iiave piirix)sely deferred tliis discus- 
sion, because linving coiisidere<l all the legal obligations in their 
various asj^ects, we are now iti a position to take uj) the subject of 
treaty interpretation. 
Diplomatic The interpretation of treaties is always fraught with 

See-Saw. consequences and beset with difticulties. But in the 
case of China and other states, these are inteiisitied. For (iiire is 
here no one standard of construction which is recognised as titrnl by 
the treaty states themselves, not to tnciilion China as well, but one 
long diplomatic see-saw. The treaties were not concluded with the 
consent uf China, but their stipulations were wrung from her, heed- 
less of her protests. If the territorial sovereign interprets a treaty 
strirln neitsu, the treaty states must, as a matter of policj', resist that 
interpretation. For, if future claims or benefits in favour of their 
nationals are not to be effectively barred, the foreign powers must 
contest the same. And this is not so much to obtain the l>enefits 
in question as to prevent, by a policy of passive resistance, a further 
diminution of the alien's privileges in China. 

On the otlier hand, if a treaty state construes a stipulation to its 
advantage, the territorial sovereign must resist such one-?iJed construc- 
tion. For, were it not contested, it would be consiilerod as acquit-si-cd 
in. If DO, it would o{>en the way for other slates to claim a like gnint 
or privilege under the most- favoured-nation clause. We preaunii', of 
course, that the privilege in question is one which is claimable under 
the niost-favou red-nation clause, and not one which is unclainiable. 
For an illustration we need only cite the anomalous case of foreign 
business houses in Peking.^ 
Reauiuni Consequently, coiitroversii<s over legal questions not 

Dlsputei. infrequently arise. And some of these disputes we ha%'e 
already noted. There are, for example, the disputes over the exact 

1 Supra, H8-U7. 
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limits of treaty ports,* the definition of the most-favoured-nation 
clause,^ the exact limits of territorial watera,^ the extent of the right 
of foreign warships visiting Chinese ports, etc.* 

Need of Uni- Now snch a position is unsatisfactory, and the need 

formiiy. of an accepted, uniform rule of treaty interpretation is 
therefore urgent. It is a matter for congratulation that, in the past, 
its awkwardness has not been felt so acutely as to disturb or impair 
the peaceful relations between the contracting states. Nevertheless, 
it is short-sighted and unstatesmanlilie to neglect to prepare for future 
eventualities. It is true that, in pursuance of the Hague conven- 
tions, disputes concerning "questions of a legal nature, and especially 
in the interpretation or application of international conventions," 
may be referred to arbitration. Unfortunately, however, the reeourae 
to an international tribunal is only expressed as "desirable," not 
compulsory.' Under the circumstances, it may be submitted with 
confidence that it is obviously the safer plan to devise an effective 
remedy, recognised as binding upon the contracting states, than to 
rely ujion a benevolent intention to have recourse to arbitration, 
however "desirable" or praiseworthy the latter may be. 

{ J03. PRESENT LACK OF UNIFORMITY. 

If a treaty is to be projierly interpreted, the contracting parties 
ought to agree on the question of authoritative text, in the event of 
divergences of opinion arising between them concerning the inter- 
pretation of treaty stipulations. But in the understandings between 
China and its treaty states, there is no one universal rule respecting 
the standard text in the event of such differences of opinion. 

Signrficancc ^^ ^'"^ *'® '^° "^^ mean to suggest that when, for 

of the example, Great Britain negotiates with China, its treaty 

problem. jogg j^^j contain any stipulation as to whether the 
English or Chinese, or any other language, is to be the text of 
authority. Such an omission would reflect seriously ou the competence 
of its plenipotentiaries, if ii were true. But, as a matter of fact, the 
stipulation respecting the text of authority is invariably inserted in 
these treaties. 

AVhat we mean to suggest, however, is the lack of a text lo 
meet the exigencies of the peculiar situation in China. For, when 
the nationals of one state are charged with a treaty contravention. 



1 Supra, i)6-98. 

2 Supra, 186, 
'SHpra,4&48. 

* Svprn, 136-13S. 
6 Supra, 3334. 
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and representations are made by the territorial aulhorilies to tlie 
government of llie uiiens concerned, the liitt#r will rely o:i the text of 
authority stipulated in its treaties with China. But when thv same 
state wishes to secure a grant or dispensation from the territorial 
government which, though enjoyed by other states, is not contained 
in its own treaties, it will invoke the nid of some other recognised 
text of authority and claim to participate therein. 
ThrccDII- According to the present state of nfTtiirs, there are 

rcrcnt three different rules, acconling to which the eighteen 

•*"'*•• treaty states may he said to range themselves into three 

EiiKll«hT*xi.*^'""f^* ^" '''® *^"^ there are nine states— Chile, Den- 
mark, Great Britain, Japun, Mexico, Peru, Portugal, 
Sweden, and the United States — in whose treaties it is provided that 
French Text ^''^ English shall be the authoritative text.' In the 
second there are five — Brazil, France, Germany, Hol- 
land, and Russia — who agree upon taking tlie French us the text 
Own Tent. ^^ authority.' As regards the rest — Austria-Hungary, 
Belgium, Italy, and Spain— it is stipulated that the 
language of each contracting j»arty sliall be the correct text.^ 
Reiuiunt Now such methods of procedure cannot be looked 

Conlnaion. upon with satisfaction. For events may arise, if they 
have not already arisen, in which China's interpretation may he 
accepted by one group but not by the others.* And as China is entitled 
under her treaties with the thinl group to recognise (he validity of her 
own text only, the controversies in suc-h cnnea may be int«rininable. 
Yfg^fy For example, if an Englisliman or American were 

Powers' found in the interior of Cliina without a passport, he 
Choice of ^f,i\\ be handed over to the nearest consul for punishment. 
'*"*■ But he will not be liable to a fine of TIs. 300, unless he 

were a Gorman or Japanese or Swe<Ie,' simply because the provision 
about the tine is not mentioned in eitlior the British or American 
treaties. On the other hand, when foreign warshi|>s navigate China's 
inland waters, the L'nitcd States is prepared to follow suit, although 



I Art. 4. Cliik-an ISIS; art. SO, D*ni>'li 1863: art. 20. Ilriiiali ISOS^ art. 'S, 
Japan, w ISM; art. IS. Mexican ISM; an. 17, K-ruviaii 1874; iirU IB, I'ortUKuew 
1904; art. 17, 8«e<li*li 1906; art. 21, Ainenraii 1003. 

>Art.ia, llraiilian 188lj arl. S.French 1884; art. S,Gi'rnianl8«I; Diitcli, 1815 
(m/po, appeiKlis C); art. 20, KuMian 1881. 

* AM. S, AuMro-Hunfcariaii 1809; art. 8, Bflgion ISeS; art. SO, luliaii 18M; art. 
^I.Si.unii'hlSM. 

* 8w tupra, SI, for tlie AinericBii and BritUb eodoraproeDt ot Cliina'i atlituil« 
n™peciin([ juriadictioii over Don-trratj (ubjet-tii, in connexion with tlw case o( a 
Monlciiegrin in Harbin. 

& ^ee tupra. Ml, footnote 1. 
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no pi-ovisiuii nbout the subject is contained in its own treaties. But, 
us the Wasliington Deparlment of Slate put it, in the case of the 
ViKafabos, already noted: — "Even if this riglit was not explicitly 
granted to ns by treaty, Kear-Adniiral Evans is unquestionably riglit 
in using it when like ships of other powers are constantly doing so 

This Dep;ntiuent tliitiks, however, that Art. 52 of the British 

treaty of 185!S with China, which is reproduced in Art. 34 of the 
Anstro-IIungiirian treaty of 1809, gives full authority for his course."^ 

China's This choice of text is, however, not permitted to 

Dilemma. China. She is, SO to speak, the rich grandmother whose 
duty is but to grant favoui-s and endowments. So in ilie eyes of her 
treaty stales, she cannot pick and choose her arguments wlierewilh to 
refuse the demands made upon her generosity. For, were she to do 
80, she could easily seize upon llie text most favourable to her and 
repudiate all overtures. And, in illustration, we may cite the case 
of the Talsu Maru, already discussed." According to the various 
treaties the exact limits of u state's territorial waters are not men- 
tioned. But according to Article XI of the Mexican treaty of 1899, 
tlie limits are lixed at nine miles, or "a distance of three marine 
leagues." Now, if China cuuld claim the benefit of tliis three-marine 
league rule against Japan, then the Talsa Maru would have been 
c()ndemned. But Jajian was not prepared so to do and, it will be 
remembered, the case was settled by diplomatic means. 

This attitude is sui-cly unfair to China. It places her in an 
awkward dilemma, and robs her of the satisfaction of knowing that 
justice is not always partial, but can l)e impartial. 

J J04. NEED OF UNIVERSAL AUTHORITATIVE TEXT. 

The need of a universal uutiioritative text is, therefore, urgent. 
And under the circumstjinces, it seems imperative that some attempt 
at uniformity should be agreed uiK>n. 

Object of The object of such a universal text is to devise a 

Univertai rule of interpretation which will be acceptable to all 
Text. concerned. That is to say, its purpose is to supersede 

the present slate of confusion arising ont of the three different rules of 
construction. So that, in future, the interpretation of a treaty by one 
stale shall l)e recognised as valid by China, and vice ivrsa. To 
achieve such an end is admittedly difficult, considering the great 
diversity of languages represented in the array of treaty states. 
Nevertheless, the task is one which must be accomplished, if the 
peaceful relations of China and its neighbours are to be preserved, 

I tiupra, 137. 
i Svpra, 4r>-48. 
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Oraator'a For want of definite rules of guidance it is not easy 

Text. lo determine what tliis universal text sliall be. But from 

the circliinstancei of ihe case, it may perhaps be suggested tliat such 
a text may bo eitiier the grtintor's liin^uuge or one uhicli is most 
universally understood. The treaty relatiuns between China and 
other states lire unilutenil in chantcter, mid the favoured states are 
(to many recipients of gratuitous )^ rants and privileges. Consequently, 
the legal obligations arising out of such relations are oiie-si<]ed, and 
the benefits enjoyed by the beneficiaries are unreciprocikted. it is 
tlie grantor who has to perform all the obligations. If so, he shonid 
have full knowledge of the nature and extent of ihe burdens lie lias 
to dischai^e. In other words, the conventions should provide that 
the language of the grantor shall decide, whenever ditfcrenees of 
opinion should arise between the contnicting [Ntrties regarding treaty 
interpretation. 

Oerman Such a provision may sound novel, but it is not 

Precedent, without prewdenl. Article VII of the Oennan treaty 
1880. yf ji^fiQ jirovides that a passport, issued to an alien 

travelling in the interior, shall be valid for twelve months. But 
"travel " may be variously interpreted. Accordingly, in an exchange 
of notes between the two pleniixitcntiiiries, it was agreed that in tlie 
interpretation of the words " Yu lib" (travel or excursion;, the 
Chinese text was lo govern.' 

Now this ]x>int is not without signiticance. For it will Ih3 
remembered that, when an alien trader goes into the interior to 
purcliase native goods for ex[K>rtation abroad, he must lake uut a 
]>as»{>ort, and must return to the open port when bis mission ia 
aecoitipliahed.^ In this case, the i>eriod of validity of his passiH>rt will 
not be one year, hut only two or IhrL-e months. Whereas if he were 
tmvellinj; in the interior merely for pleasure, or as an excursionist, his 
jiassport would bo valid fur twelve months. Therefore, the Chinese 
text will determine the period of validity of o ]>uss[>ort so issuid. 

Poulble In the interpretation of treaties it is usual to claim 

ObiectioD. that, "while contracting states may avail themselves of 
any stJindard of interpretulion convenient to their purpose, no jmrty 
to a treaty can rightly invoke one known only to itself."' Accordingly, 
the suggestion about the grantor's text may lie objected to im the 
ground that it will give the grantor an unfettered jxiwer over the 
interpretation of his treaties. Or that it will vest in him the power to 
restrict the extent of his gnints, even though they are caiuible in their 

1 1 KiiBii)[-]itu, Ko. 3, 13-14. 

s Dr. Clisriut 0. Iljtk. in 3 Am. J. Int. Law {19W), 47. 
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usual interpretation of a wider sigiii&cation tlian will perhapa be 
admitted by the grantor. 

Obfection Now the obligations contracted by China are, in the 

Anawered. main, not reciprocated or eorapenaated by the treaty states. 
Therefore, it may be questioned how far the objection, which refers to 
a treaty the contracling parties of whicli negotiate on equal terms, 
can be maintained. Tlie obligations are so many grants, pure and 
simple, in favour of the beneficiary states. Therefore, it is natural 
for them to place upon the treaties as wide an interpretation as can 
with reason be upheld. But the majority of these grants, as we have 
already seen, are positive derogations from the grantor's rights of 
sovereignty. If so, he cannot be denied his prerogative of indicating 
the extent of tlie privilege be intends conceding, or the scope of the 
grant he intends delegating. To liold otiierwise is to impose an 
intolerable burden upon the grantor. For, not only is he to make 
the grants which deny him bis full rights of sovereignty over his own 
dominions, but he is also to accept the interpretation placed upon 
them by those who are tfieir beneficiaries thereunder. If so, constant 
friction is inevitable, 

Most Tlie above possible objection may not be serious. 

Universal But if it is peraisted in, we will be no nearer the goal than 

LanEuaEc. ,yj,g[^ ^g fl^g^ started. Accordingly, in order to attain 

the much desired uniformity, we lire constrained to fall back upon a 

rule that should prove acceptable to all parties. 

The readiest exiwdient for such a purpose will be to adopt as the 

anihoritative text a language which is best known to all treaty states. 

Now, this language may be either the English or the French, For, 

against the Fi-ench, it may Iffi advanced in favour of the 

English text that the nu'nber of states using the latter is 

French greater Ihan that of those using the fonner. Whereas, 

against tbe English, it mny be noted that the official text 

of the "Boxer" protocol, I'JOl, as well as of the Hague, Geneva and 

other universal conventions is French. Each has, therefore, its 

cogent claims and each is entitled to our respect. 

A Suffffestlon Whether the universal authoritative text is to be 

■ English or French must, of course, be left to common 
agreement. But if we may hazard a suggestion, it seems that English 
is perhaps the most suitable for this purpose. For the Anglo-Saxon 
tongue is the lingua franca in tbe East, and in China itself it enjoys 
the greatest popularity among foreign languages. Nevertheless, the 
matter is essentially one for the proper consideration of all treaty 
powers. The solution of this urgent problem has long been overdue; 
so the sooner a uniformity is established, the belter it wili be for all 
concerned. 
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CONCLUSION 



i 105, NHED OF TREATY REVISION. 

JVe have analvaed the legal obligations arising out of treaty 
relations between China and ullier states, and our task is ended. 
We have shown wliat are the rights and privileges of the aliens in 
this country, and also what are liie litnitutions or restrictions upon 
tliese grants and privileges. We liavc also shown what are the 
burdens which the territorial sovereign has to discharge towards the 
treaty states, and also what are the imperfect right? of the Chiiiei^e 
residing in the territories of some of these stiites. It remains for us 
to consider the moral which stands revealed in this extended tinalvi^is 
— namely, the neetl of a thorou>;h revi-iou of the present treaty 
relations between China and other states. 

VuuencM ^" '''" preceding pages we have indicated the urgent 

of Present need of such a revision. The provisions of the trtaties 
Treaty are worded indistinctly or ambiguously. The treaties 

'"*"**'• themselves were concluded without tlie willing consent 
or full Icnowleilge of Ciiina, the principid state. Their lan};uaf;e 
apjKMrs to have been pur[X)sely worded loosely, so that the Ix'iieticiary 
states may interpret them acconling to the llexibility of the circum- 
sliinces arising. Suoh a snggesltou may sound unctmritJtble, but from 
tiio circumstances of the ciise the inipres-'ion is irresistible. The 
stipulations of the treaties are conspicuous for tlieir vagueness and 
indefiniteness. Consefiuentiy, we have the disjiutes about the exact 
limits of treaty )Kirts, of internal ional settlements, of demitrcattxl 
an-as, etc' If the provisions li:id been wonled explicitly, and their 
meiiiiing rendereil cleur-rut an<l uiie<|iii vocal, such divergences of 
opinion would never, have arisen. Itut add to this hroscnoss of 
p jrasi'ology the absence of a universal aulhorilative text, and i.-<iii fusion 
inevitably result.'^. 

PoasibllKy '^^"^ alxive disputes are jirincipally what nuiy lie 

of Serious termed as academic di-|iules. They do nut seriously 

DIspules. disturb the |x'Hceful relations of the contracting ])arties. 

But controversies may arise which lend themseives to a iH-llicose 

Jcifiuiinent, and what diplomacy fails to accomplish may have to be 

settled by the arbitrament "f the swonl. f^uch a situation U indet-d 

rare, and lids may Iw a cause for congratulation. But the fuel that 

1 ,N'.,.m. WHi'*, loaira. 
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such differences do exist — e.g. the dispute over the seizure of the 
Tatsu Marti and the territorial waters Huiit^ — is eerUiinly a sufficient 
warning that they should by ail means be obviated. The peaceful 
relations of the contracting parties are too precious to be risked 
lightheurtedly. Consequently, instead of letting the present sleeping 
dogs of confusion lie, hoping that nothing will hapjien to disturb 
their slumber, all possible means siiould be adopted to remedy the 
situation and prevent future dis;isters. 

t 106. INTERNATIONAL STATUS OF CHINA. 

Accordingly, the present treaty relations need to be promptly 
overhauled. Tlie vagueness of the treaty language as well us the 
possibility of serious disputes should suffice to counsel such a revision. 
But if further reasons are necessary, then we may advance two 
further arguments — namely, the international status of China and 
the doctrine of rebits sic stantibus. 

Former ^^ regards the first, it was not so very long since 

Opinions distinguished foreign jurists were dubious how far China 
of Foreign had entered the pale of public law. Hall, for example, 
* *' asseverated a quarter of a century ago: — "Tacitly, and 
by inference from a series of acts, states in the position 
'of Cliina may in the long run be brought within the 
realm of law; but it would be unfair and impossible to assume, 
inferentially, acceptance of law as a whole from isolated acts or even 
from frequently re|>eiUed acts of a certain kind,"' And Professor 
Prof. T. E. Thomas Erskine Holland similarly remarked; — "The 
Holland. Chinese have adopted only the rudimentary and in- 
evitable conceptions of international law. They have shown them- 
selves to be well versed in the ceremonial of embassy and the conduct 
of diplomacy. To a respect for tlie laws of war they have not yet 
attained." ^ 

Theory of I" '•'"^ Opinion of many jurists, China as well as 

Europe's other states can be admitted to the privileges of 
Consent, international law only on the express consent of the 

1 Supra, 46-18. 

* luteniiitional Law (1909), 10, To tlie foregoing AUaj, Hall's editor, appends 
tlw toliowiii;,' note:— "Tlio mere fact that tlie Cliinese government was invited to 
send represditatives to such an as^emblHge (Hague peace conferences) may betaken 
as an acknowledgement of its internationnl status. How far China might be held to 
have forfeited lier position by the gross breach of comity involved in tlie saEnult of 
the Peking legations in the summer of 1000, was for some lime a matter of specu- 
lation, hut her inclusion among tlie poweia invited to the Hague in 10O7 set tlie 
matter at rest." — ibkl., 41. 

» Btudicfl in hitcrualional Law (169S), 129. 
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nations of Europe. Internntioiial Inw, Ihey say, originp.les from 
C'liristiaii Europe, ainl so any non-European state wisliing to enter 
tlif eliarmed international circle must first seeuit the fonner's 
consent, 

Criitciim by Now suoli an attitude is not only false, but ironical, 

Prof. P.m. when one recalls how cynically disregardful of the basic 
Brown. principles of international law the European powers have 
lioeiu As Professor Philip M. Brown put it: — "It would «eem 
hidicroHs to assert that states do not exist, antl are sul>ject to no rights 
iMider international law, simply because they have not been recognised 
and, as it were, given proper social standing. Nothing could be more 
unjust as well as arrogant than tlie claim that the nations possessing 
Kuroi>ean civilisation were the sole arbiters of the rights and obliga- 
tinris of other nations under international law."' 
Pr»ent Re- That was the foreign opinion of former days*. 

cofcnltion To-day, however, all doubts about China's international 
of Chintt'i status have been settled. For she has participated not 
'* "*• only in the Hague, Geneva, and other universal con- 
ventions,' but she has aI?o Uxken part in such minor internntional 
giilherings as legislated for the white slave tnifHc, protection of birds, 
bills of exchange, prison reform, hygiene and sanitation, etc. There- 
fore, "considering her rapid development of late, her increasing 
nlationships with the West, her elforts to regularise her government, 
and to fall in line with the conceptions of international intercourse 
t-iiiertiuned by the civilised coinmunilies of the world, it may be 
^aid that, notwithstanding certain restrictions imjwsed uiion her, she 
(China) is now a member of the international circle,"' 

1 107. DOCTRINE OF REBUS SIC STANTIBUS. 

To say that the present treaties ought to bo revised Ijecause the 
international status of China has t>een recognised is to state only half 
the truth. What is still more important, however, is the fart that 
till- bulk of the obligations, which the principal state has to [nrform, 
was ooiitnicted as much as even half a century ago. 
Quciiloa of Tbo conditions contemplated at that date have 

Self-Pre- ceased to exist and, with the Hight of decades, there 
•ervaiion, j^^jg \x-ii» a vital change of circumstances. These 
oliligalions now fetter the free growth and the natural development 
of the new Republic, to the serious menace of even its self-preservation. 
Fur example, in matters of neutrality in the present European war, 

1 Articli- on Eijiialitr o( Sute*. Id An>. J. Ini. Law (1^15), 310-311, 
' For n lii<t of Cliioa'n tJEiiatures *nil aillie-iona, m« mpra, I. 
> PliiltipioD. Wbeulon, 20. 
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she cannot observe strict iieiitraUty. For, ns we have already shewn 
in the case of Kiaochow's neutrality, neutral China must under the 
international protocol of 1901, permit foreign troopa to be stationed 
in her own capital and metropolitan province.^ Under the circum- 
stances, China is entitled to the protection of the doctrine of rebus 
sic stantibus. Accordingly, she can demand that her treaty arrange- 
ments should be immediately revised, so as, on the one hand, to 
harmonise her rights and prerogatives with her duties and obligations 
in the present world conditions, and on the other, to reserve to herself 
full lit«rty to develop her institutions in her own way. 
KebasSIc In making such a legitimate claim, China is but 

Sianilbua. fulfilling her primary duties as an independent state. 
For as Professor L. Oppenheim put it: — "The vast majority of 
publicists, as well as all the governments of the members of the 
family of nations, defend the principle Conventio omnia inlelligituT 
rebm sic atantibits, and they agree, therefore, that all treaties are 
concluded under the tacit condition rebus sic stantibus. That this 
condition involves a certain amount of danger cannot be denied, for 
it can be, and indeed sometimes has been, abused for the purposes 
of hiding the violation of treaties behind the shield of law, and of 
covering shameful wrong with the mantle of righteousness. 
A State's "But all this cannot alter the fact that this excep- 

Prlmary tional condition is as necessary for international law and 
Duties. international intercourse as the very rule pacta sunt 
servanda. When, for example, the existence or the neeeaaary develop- 
ment of a state stands in unavoidable conflict with such state's treaty 
obligations, the latter must give way, for self-preservation and de- 
velopment in accordance with the growth and the necessary require- 
ments of the nation are the primary duties of every state. No state 
would consent to any such treaty as would hinder it in the fulfilment 
of these primary duties. The consent of a state to a treaty presup- 
poses a conviction that such treaty is not fraught with danger to its 
existence and developinent, and implies a condition that, if by an 
unforeseen change of circumstances the obligations stipulated in the 
treaty should imperil the said state's existence and necessary develop- 
ment, the treaty, altliongh by its nature unnotifiable, should never- 
theless be notifiable,"^ 
{ 108. RECOGNITION OF ACCOHPliSHED FACTS. 

Therefore, to amend the existing treaties is but to recognise accom- 
plished fads. By her participation in the Hague and other universal 
acts, China has been formally received into tlie international 

I .'iupra, 83. 

1 Iiitenittiional Law, 1,572-573. 
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circle, unconditionallv, and an equal among equals. Such inter- 
uatioiial status )>reilica(e9 certain fundaiiientjil qualifications — 
namely, imJepenJence and sovereignty — wliich every member muat 
[Kissess. But under tiie present treaties, China is not completely free 
and independent. 8lie cannot do what she likes, but must be bound 
l>y her treaty stipulalions. And the obligations she has to dischai-ge 
derogate from her rights of sovereignty and even fetter her 
independence of action — a position which is diametrically opposite to 
what is presupposed in her status as an international member. 
Rettoraiion Now, since her independence has been acknowledged 

of China*! hy the treaty as well as non-treaty states, it is but just 
'"''*"''* and proper that all impairments of her sovereiguty 
' *' ' should forthwith be abrogated, and all her rights and 
attributes as a full member of the international circle be restored lo 
her. For her co-signatories or co-accessories to welcome her into 
their charmed society at one breath and, at the next, deny her her 
fullest prerogatives as an independent sovereign state, is disingenuous 
and hypocritical. The self-contradiction impugns the former's good 
faith, and it cannot be confidently advanced that such is within 
their contemplation. 

viui ChaiiBc Moreover, tho conditions contemplated by the oe- 

of Circum- gotintors when the present treaties were concluded, have 
stance*. ju (1,^ fliglit of decades, as we have already said, materi- 
ally altered. The China contemplated then was an old, decrepit 
empire, plodding along as best it could, while its vigorous neigh- 
hours were foiling ahead. It had not long to live and was, perha]>s, 
crawling to its last i-esting place. If so, it was no great injury to its 
iimo'ir propre to treat it as a child, while ostensibly preserving some 
semblance of resi)ect for its age. 

But that was long, long ago. The China of to-day is no longer 
thiit of y«'sti.-rday. Like the awakened sleeper, who wakes up after his 
King sIunilx-T to find that his colleagues liave gone far ahead, he is 
trying his level l>est to nnike up for lost time and lost 0]>|M)rtunilies. 
Much refredhenod and reinvigorated, he if* putting forth all Ins tlforts 
111 nvertake his coniiwniions. The problems he has to stilve are 
loiupliiaied and numerous. If so, he deserves every a-osistance from 
thnsi' who wish him well. Accordingly, for the treaty states to continue 
to treat such a China whidi is daily struggling to regain its lost 
prestige, is to add new insult to the old injury. More than that, it 
is lo deny to China the benefit of the rchtit bic Mantlbua doctrine, 
while ajiplying it to their own relations one with anothfr. Such an 
ungenerous attitude in the international relations of states who are 
co-mem Ixrs of the Family of Nations is surely inconceivable. 
Accordingly, we may look forward to better days. 
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Illegality of Finally, in fairnes9 to China, the fact ia not to be 

Force. overlooked that t.he obligations ahe hag to discharge were 

not contracted voluntarily, but imposed upon her by superior force. 
They impair her rights of sovereignty and create for the subjects 
of treaty states a more privileged position than that accorded to her 
own subjects. If she seeks legitimate means to restrict the extent of 
her grants, it may be easy for the beneficiaries to call it a treaty 
evasion, a treaty violation, a case of international T)iala fides. But 
under identical circumstances, it seems hard to conceive that any 
other nation will not do likewise. The idea is unedifying that the 
legality of the status of aliens in China is founded upon, as well as 
maintained, by the illegality of sheer force, and that at any moment 
China's arguments may have to be respected, if they were effectively 
supported by the same agency which now serves to keep tbem in 
abeyance. To the alien the reflection cannot be comfortable; to the 
Chinese the sense of injustice is keen. 
8 I0». MUTUAL CONCESSIONS THE BASIS OF TREATY REVISION. 

In view of the foregoing reasons, it is abundantly clear that the 
treaties require to be revised and amended at any early date. This 
revision has long been overdue, and to hasten its accomplishment is 
to hasten the reign of peace and goodwill in all international 
relations between China and the world. 

Principle of ^*' '^ "eedless here for us to indicate the direciiona 

Reciprocal such revision should take. In fact, a perusal of the 

Compens*- previous pages will have suggested the necessary amend- 

""'" ments. But however the treaties may be revised or 

modified, ibis much seems to be apparent. If the revision is to 

fulfil its functions, the principle to be adopted must partake of the 

nature of mutual concessions or reciprocal compensations. Or, as 

was put by Dr. Wu Ting-fang, then Chinese minister to the United 

States: — "Nations now enter into friendly relations with each other, 

because it is believed that both sides are benefited by such relations. 

Their transactions cannot be a one-sided affair, for the simple reason 

that it takes two to make a bargain. Therefore, if permanent 

relations are to be established between two nations, reciprocity must 

be the key-note of every arrangement entered into between them." ^ 

Trade versos ^'^'' example, if the alien is to be granted extended 

Jurlsdic- rights of trade and residence, the grantor's right of 

tion. jurisdiction must be respected, and be be given complete 

liberty to legislate upon fiscal as well as other matters. In the 

interests of international commerce the entire country should be opened 

to foreign trade and residence. But China must also be given the 

1 171 Nortli American Review (1900), 1-2. 
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right to exercise her jurisdiction over the person ami property of nil 
aliens dwelling within Iier territory. China desires Iradt' us much 
as any otlier nation, nnti so is willing to oj»en every nook and comer 
of its territory. But is the alien prepared to submit to Chinese 
jurisdiction? 

Chamtha This was illustrated, in 1905, in tlie arguments of 

U'kin the Cliuiigsha li-kin case. Some British goods at that 

Ca*e, 1905. pQ^ ^^gfj, made to pay the li-kin tax when found within 
the WiiUcd native city. The British minister at Peking protested, 
on the ground tliat as Changsha was an open port, such imposition 
was illegal. He therefore requested the AVai-wu Pu to instruct the 
governor of Hunan that the intramural city whs a part of the treaty 
jiort, and so no li-kiu was to be levied on foreign goods found therein 
and protected by the proper passes. 

^(j,i^ .^ The Pu, however, replied as follows: — "According 

Reply to to its real meaning, the word 'port' does not include 

Uie Britlfh the moat or area within the city wall. If the Chinese 

'^** *'^ are unwilling to hSve foreign merchants settle outside 

the limits of a port, they have some grief at heart, namely, that 

China is not allowed to exercise jurisdiction over foreign subjects 

within her territory. If, in accordnnce with Article XII of the 

Anglo-Chinese treaty of commerce of 1902, extra territoriality is 

relinfjuiBhed, there will then be no objection to according to foreigners 

the liberty to live wherever they like." ' 

Clve and Here we have only tjiken the case of trade vcrimt 

Take. jurisdiction, because it can bo most readily understood. 

But the principle of reciprocal compensations ought to be applied to 
other iK'rtinenl matters. For if two parties are trying to devise an 
arrangement which will satisfy both, then the rule of reciprocity 
should be the guiding principle. In other words, there must be 
lM>th give and take, and not all give and no take. For only then 
can the resulting obligations be mutual and not as, at present, one- 
sided or unilateral. 
I 110. NEED OP INTERNATIONAL 0&OPBRATICff4. 

With the sight of the awful caniage raging in Europe to-day, 
men's minds turn instinctively to thoughts of ]>eace. And as the 
atmosphere slowly reeks with smoke and blood, distracted humanity 
yearns for [teace. But peace is not to be had for the mere asking. 
For to insure peace, nations must learn to ihink in terms of [>eace, 
not in those of aggression. This surely ia the lesson wliicli the 
present conflagration demonstrates to those who are to reahaj^ this 
war-ridden world at the poat-bclhim conference. 
1 7 .\i-w ColLt-tioii (Great BritaiiO, 3; Koo, 24fr249. 
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Panacea of Now to insure perpetual or, at least, tin enduring 

All EvHi. peace, nations must learn to co-operate one with another. 
For if we deny a nation the liberties, the rights, which properly 
appertain to it, we sow the seeds of future conflicts. As we sow, so 
shall we reap. Similarly, in the case of China and its treaty states, 
international co-operation must be the panacea to all known evils. 
If peace in the Far East, as well as the rest of the world, is to be 
preserved, the contracting parties will have to treat one another with 
equal respect and consideration. The injustices, the inequalities, the 
inconsistencies of the past must be aboUshed, and a rational basis of 
mutual intercourse substituted. For it is only by means of such 
co-operation that the relations between China and other slates can 
hope to rest on a stable foundation. 
Villon of the We are told that as poison fights poison, so the 

Future. present Armageddon in Europe will kill future wars. 
If so, the terrible drain of life and wealth will not have been made 
in vain. For after this nerve-shattering ordeal, men's hearts will 
also have been purged and renovated. And then poor humanity will 
be in a better mood to listen to reason. 

After the great wind which rent the mountains, after the fire 
and earthquake, the still small voice of Justice and Righteousness 
will be heard. Then out of this holocaust a new world will be born, 
a new system will be established, and a new regime will be constituted, 
under which all nations will be " free to live their independent lives, 
working out their own form of government for themselves, and their 
own national development, whether they be great nations or small 
states, in full liberty."^ And when that day shall dawn nations and 
peoples, cabinets and parliaments, will arise to do homage to the 
sceptre of Justice. 
China and Now, that is the vision which all firm believers in 

tlie World, the pi-ogress of mankind will behold when the present 
conflicting passions shall have subsided. And we who have implicit 
confidence in the ultimate triumph of law and order, look forward 
■with calmness to the days when international law and justice will 
reassert their sway. In that confidence lies our hope that treaty 
relations between China and other states will be readjusted on 
rational principles — principles under which all communities may live 
freely and contentedly, principles which are consecriited by the 
acclaim of all ages, principles which build up as well as perpetuate 
mutual intercourse between states on solid. Immutable foundations. 

1 Viscount Grey, Loiidoii, Mar. 22, 1S15. 
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APPENDIX B. 

NEW TREATIES AND NOTES BETWEEN 
CHINA AND JAPAN * 



(^Signed, Peking, May S5, 1915; ratijkationa exchanged, 
Tokyo, June 8, 1915) 



(A) TREATY RESPECTING THE PROVINCE OF SHANTUNG 
Article I. 
The Chinese Government agrees to give full assent to all matters 
upon which the Japanese Government may liereafter agree with the 
German Government relating to the disposition of all rights, interests 
and concessions which Gennany, by virtue of treaties or otherwise, 
possesses in relation to the Province of Shantung. 

Article II. 
The Chinese Government agrees that as regards the railway to be 
built by China herself from Chefoo or Lungkow to connect with the 
Kiaochow-Tsinanfu railway, if Germany abandons tlie privilege of 
financing the Chef oo- Wei hsien line, China will approach Japanese 
capitalists to negotiate for a loan. 

Article III. 

The Chinese Government agrees, in the interest of trade and 
for the residence of foreigners, to open by China herself, as soon as 
possible, certain suitable places in the Province of Shantung as 
Commercial Porta. 

Article IV. 
The present treaty shall come into force on the day of its 
signature. 



I China's Official History ot tlie Recent Sino-JapaneBe TreaUes, 1015, 43-63. 
( 226 ) 
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Tlie present treaty flliall be ratified by His Excellency the Presi- 
<lent of the Republic of China und His Majesty Die Emperor of Japan, 
and tlie ratifiaitiou thereof shall be exchanged at Tokyo as soon as 
possible. 

In witness whereof the respective Plenipotentiaries of the High 
Contmcting Parties have signed and sealed the present Treaty, two 
copies in the Chinese language and two in Japanese, etc., etc., 

Lou TsENu-TsiANG (Minister of Foreign Affairs) 
HioKi £ki (Japanese Minister) 



EXCHAKGE OP NOTES 
L Rdpeeting Shantung 
(From Mr. Lon to Dr. Hioki) 
Monsieur le Ministrc — 

In tlie name of the Chinese Govenunent I have the honour to 
make the following declaration to your Government: — 

Within the Province of Shantung or along its coast no territory 
or island will be leased or ceded to any foreign Power under any 
jiretcxt- 

IL Retpectlng the Opeolog of Ports 

(From Mr. Ivou to Dr. Hioki) 

I li:ive the hiinnur to slate that the places which ought to bo 
opened us Coiumcn'iul Ports by China herself, as jiroviiled in Article 
3 of the TniUy rfMi>ecting the Province of Hhunttitig signed this day, 
will be selected, and the re;;ulaliiin9 therefor will be drawn uj), by the 
Chinese Governmont itwelf, a decision concerning which will be made 
after eonsniting the Minister of Jajuui. 

IIL Respeetuig the Restotatioo of Kiaocbow Bar 

(Fn>m I>r. Hioki to Mr. Lon) 
Excellency— 

In the name of my Govorntnont I have the honour to make the 
fullowin;; dcclaniliun to the ChinttH; (iovernnieiit. 

When, after tjie termination of the present war, the lenseil 
terrilorj- of Kiuochow Ilay i» coni|ilolely left t'l the free flisposjil of 
Japan, the Jnjianese (iovernnieiit will restore the siiid leuseil Territory 
to China under the following conditions; — 
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1. The whole of Kiaochow Bay to be opened as a Commercial 
Port. 

2. , A concession under the exclusive jurisdiction of Japan to be 
established at a place designated by the Japanese Government. 

3. If the foreign Powers desire it, an international concession 
may be established. 

4. As regards the disposal to be made of the buildings and 
properties of Germany and the conditions and procedure relating 
thereto, the Japanese Government and the Chinese Government shall 
arrange the matter by mutual agreement before the restoration. 



(B) TREATY RESPECTING SOUTH MANCHURIA AND 
EASTERN INNER MONGOUA 

Article I. 
The two High Contracting Parties agree that the term of lease 
of Port Arthur and Dalny and the terms of the South Mnnchurian 
Railway and the Antung-Mukden Railway, shall be extended to 90 
years. 

Article II. 
Japanese subjects in South Manchuria may, by negotiation, 
lease land necessary for erecting suitable buildings for trade and 
manufacture or for prosecuting agricultural enterprises. 



Japanese subjects shall be free to reside and travel in South 
Manchuria and to engage in business and manufacture of any kind 
whatsoever. 



In the event of Japanese and Chinese desiring jointly to undertake 
agricultural enterprises and industries incidental thereto, the Chinese 
Government may give its permission. 

Article Y. 
The Japanese subjects referred to in the preceding three articles, 
besides being required to register with the local Authorities passports 
which they must procure under the existing regulations, shall also 
submit to the police laws and ordinances and taxation of China. 
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Civil iiiitl criminal cnses in which the defendant}! nre Japanese 
shall be tried and adjudicated by the Japanese Consul ; those in which 
the defendants arc Chinese shall l»e tried and adjudicated by Chinese 
Autliorities. In eillier case an otticer may be deputed to the court to 
attend the proceetlinga. But mixed civil cases between Chinese and 
Japanese relating to land shall l)e tried and adjudicate*) by delegates of 
belli nations conjointly in accordance with Chinese law and local 
usage. 

When, in future, the judicial system in the said region i3 com- 
pletely reformed, all civil and criminal cases concerning Japanese 
tiubjecta »hull 1x3 tried and adjudicated entirely by Chinese law courts. 

Article VI. 

The Chinese Government agrees, in the interest of trade and 
for the residence of foreigners, to open by China herself, as soon as 
])os9ible, certain suitable places in Eastern Inner Mongolia as Com- 
mercial I'orts. 

Article VII. 

The Chinese Government agrees speedily to make a fundamental 
revision of the Kirin-Changchun Railway I^an-Agi-eement, taking 
as A »tandanl the provisions in railway agreements made heretofuro 
Ifctween China and foreign liiianciers. 

AVlien, in futun-, more advantageous terms than those in existing 
railway loan agreements are granted to foreign financiers in connet-- 
tion with niilway loans, the alwvo agreement ahall again Iw revised 
in accordance with Japan's wishes. 

Article VIII. 

All existing treaties U'twcen China and Japan relating ti» 
Manchuria shall, except where otherwise provided for by this Treaty, 
remain in force. 

Article IX. 

The preiwnt Treaty shall come into force on the date of ila 
signature. The present Treaty shall be ratified, etc. 
In witness whereof, etc. 

Lou TsEXQ-TBiANO (Minister of Foreign Affairs) 
HiOKi Eki (Japanese Minister) 
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EXCHANGE OF NOTES 

L Respecting: the Lease of Port Arthur, etc. 

(From Mr. Lou to Dr. Hioki) 

I have tlie honour to state that, respecting tho provisions 

contained in Article 1 of the Treaty relatir.g to South Manchuria and 

Eastern Inner Mongolia, signed tliis day, the term of lease of Port 

Arthur and Dalny shall expire in the 86th year of the Republic or 

1997. The date for restoring the South Manchurian Railway to China 

shall fall due in tho 9l8t year of the Repuhlicor 2002. Article 21 in 

the original South Manchurian Railway Agreement, providing that 

it may be redeemed by China after 36 years from the date on which 

the traffic is opened, is hereby cancelled. The tenn of the Antung- 

Mukden Railway shall expire in the 9Gth year of the Republic or 2007 

IL Respecting the Opening: of Ports 

(From Mr. Lou to Dr. Hioki) 
I have the honour to state that the places which ought to be 
opened as Commercial Porta by China herself, as provided in Article 
6 of the Treaty respecting South Manchuria aud Eastern Inner 
Mongolia signed this day, will be selected, and the regulations tliere- 
for will be drawn up, by the Chinese Goveruiiient itself, a decision 
concerning which will be made after consultingthe Minister of Japan, 

III. Respecting Mining Aieas 

(From Mr. Lou to Dr. Hioki) 

I have the honour to state that Japanese subjects shall, as soon 
as possible, investigate and select mines in the mining areas in South 
Manchuria specified hereinunder, except those being prospected for or 
worked, and the CJiineso Government will then permit them to 
prosjwct or work the same; but before the Mining regulations are 
definitely settled, the practice at present in force shoU be followed. 
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Kirin (Southern portion) : — 

Sha Sung Kang Ho-lung Conl & Iron 

Kaiig Yao Clii-Un (Kiriii) Coul 

Cilia P'i Kou Hun>tien Gold 

IV. Rdpecting Railwajs *dS Taxes 

(From Mr. Lou to Dr. Hioki) 

In the name of my Government I have the honour (o make the 
following declaration to your Government: — 

Cliina will hereafter provide funds for building necessary rail- 
ways in South Manchuria and I^istern Inner Mongolia; if foreign 
capital 19 required China may negotiate for a loan with Japanese 
capitalists first: and further, the Chinese Government, when making 
a loan in future on the security of the taxes in the above-mentioned 
places (excluding the salt and customs revenue which have already 
been pleilged by the Chinese Central Government), may negotiate for 
it with Japanese capitalists first. 

V. Respectiiig: the Employment of Advisers 

(From Mr. Lou to Dr. Hioki) 

In the name of the Chinese Government I have the honour to 
make the following declaration to your Government: — 

Hereafter, if foreign advisers or instructors on political, 
financial, military, nr police matters are to be eicployed in South 
Manchuria, Japanese may be employed first. 

VL RespectinB *Tease 6r Negotiation^ 

(From Dr. Ilioki to Mr. Lou) 
Excellency — 

I have the honour to state that the term "lease by negotiation," 
contained in Article 2 of the Treaty res[)ecting Soutli Manchuria and 
Eastern Inner Mongolia signed thiu day, shall be understood to imply 
a long-term lca.se of not nmre than thirty years and also the possibility 
of its unconditional renewal. 

VIL Respcctias Police Laws and Ortfiaaoccs and Taxation 

(From Mr. Lou to Dr. Ilioki) 

I have the honour to state that the Chinese Authorities will notify 
the Japanese Consul of the Police taws and ordinances and the taxa- 
tion to which JajMincse subjects shall submit, according to Article 5 
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of the Treaty respecting South Manchuria and Eastern Inner Mon- 
golia signed this day, so as to come to au understanding with him 
before their enforcement. 

VUL Respecting the Postponement of Articles 2, 3, 4 and 5 
(From Mr. Lou to Dr. Hioki) 

I have the honour to atate that, inasmuch as preparationa have 
to be made regarding Articles 2, 3, 4 and 5 of the Treaty respecting 
South Manchuria and Eastern Inner Mongolia signed this day, the 
Chinese Government proposes that the operation of the said Articles 
be postponed for a period of three months beginning from the date of 
the signing of the said Treaty. 

I hope your Government will agree to this proposal. 

IX. Respecting the Han-yeb-ping Company 
(From Mr. Lou to Dr. Hioiii) 
I have the honour to state that, if in future the Hanyehping 
Company and tlie Japanese capitalists agree upon co-operation, the 
Chinese Government, in view of the intimate relations subsisting 
between the Japanese capitalists and the said Company, will forth- 
with give its permission. The Chinese Government further agree not 
to confiscate the said Company, nor without the consent of the 
Japanese capitalists to convert it into a state enterprise, nor cause it 
to borrow and use foreign capifcil other than Japanese. 

X. Respecting the Fukien Question 

(From Mr. Lou to Dr. Hioki) 

I have the honour to acknowledge the receipt of your Excellency' s 
note of this day's date, which I have noted. 

In reply I beg to inform you that the Chinese Government 
hereby declares that it has given uo permission to foreign nations to 
construct, on the coast of Fukien Province, dockyards, coaling 
stations for military use, naval bases, or to set up other military 
establishments; nor does it entertain an intention of borrowing 
foreign capital for the purpose of setting up the above-mentioned 
establishments. 
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APPENDIX C 

ARBITRATION COirVENTION BETWEEN CHINA 
AND HOLLAND ' 



{Signed, The Hague, June 1, 1915; ralificalions exchanged, 
Peking, April >0, 1916) 



LE PRESIDENT DE LA REPUBLIQUE DE CHINE et SA 
MAJESTY LA liKINE DES PAYS-BAS, s'iuspiraiit <ie3 principes 
do 111 Convention [>our Ic rf-gleincnt pncifique dea conflit^ intcrim- 
tioimux eonolue tl La Hiiye le IS octobre 1907 et d^sirutit consacrer 
nutamnient k* priticipc ile Tarbitragu obliguloire dans lours rap|>orta 
rfciproqiie9 par un accord gf-iiferal de In niiture vis(^ 9 rnrticle 40 do 
111 ditc Convoiilion, ont r6aolu de conclure uu Tniit^ i cet clFet et ont 
iiontnu' [wur Ijcura Plcnipoteiiliuirca, savoir: 

LE PUESIDEN'T DE LA UfipUBLIQUE DE CIIIXE; Son 
ExeclieijcL' Moiisienr TANO TSAI-FOU, Envoy^ Extraordinaire ut 
Miiiirttre Plenipotcntiairede la K^publiqui! pr^a Sa Maj6ste la Jieiiie 
des Pays-Biis; 

SA MAJESTE LA ItEINE DES PAYS-BAS: Son Excellence 
le Jonklu-cr J. LOUDON, Son Ministre des AlFaires Etrung^rea. 

Les(]uels, apK's s'etre comiiuuii(|u6 leurs pleins pouvoira, trouvea 
en bonne ct duo fonne, sont convenua des di9i>ositioiis suivuntea : 

Article I. 
I>oa Ilautes Parties Contnictantes s'engagcnt A souinettre A la 
Coiir Pcriiianente d'Arbitrago tous k-s diflf'retida <)ui vicndraicnt A 
s'elever entre KUes ct qui n'auraicnt pu etrc r^solus par la voie 
diploniatii|ne ct celn mcmc dans le cas ou ccs difT^rends ouraieiit leur 
origine dans dea faits unt^ricurs ft la conclusion de la pr^nte 
<'iiiivcnlion. 

t Uulcli uUiL-iul Stuiitebltul, 1010, Nu. 181. 
< 833 ) 
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Article II. 
£n cheque cas particulier lea Hautes Parties Goiitractantea 
signeiit un compromis apectul determinant nettement I'objet du littge, 
I'^tendue des pouvoira du tribunal arbitral, compost d'un ou de 
pluaieurs arbitres, le mode de sa designation, son siege, la langue 
dont il fera usage ct celles dont remploi sera autorise devant lui, le 
montant de la somme que chacune des Haut«s Parties aura A dfeposer 
& titre d'avance les fraig, ainsi que lea regies k observer en ce qui 
concerne les formalitfeg et les dSlais de la procedure et, generalemeut, 
tout«3 conditions dont Elles seroiit convenues. 

Article III. 

Si los Parties ne r^nussissent pas A se niettre d'accord & ee sujet, 
meine une seule des deux pourra adresser k la Cour Permanente 
d' Arbitrage la requete d'^tablir le compromis. 

Dans ce cas le compromis sera 6tabli par une commission 
composfie de cinq membres, d^sign^ de la manifere prevue 4 I'article 
45, alines 3, 4, 5 et 6 de la Convention de La Haye pour le reglement 
pacifique des conflits internationaux du 18 octobre 1907. 

Le cinqui^me membre est de droit President' de la commission. 

Oette commission fonctionnera elle-meme comme tribunal 
d 'arbitrage. 

Article IV. 

Si un accord ne peut s'etablir aux eflets de I'article precedent, 
alin^a 2, la designation d'un tribunal arbitral sera d^feree, sar 
requete des deux Parties ou de I'une d'EIles, au President des 
Etats-Unis d'Ameriqne. Si telle requete 6mane des deux Parties, 
elles peuvent demauder le d^ignation d'un arbitre unique; mais si 
elle 6mane de I'une d'EIles seulemeut le tribunal sera compost de 
cinq membres. 

Le choix des arbitres sera fait sur la liste des membres de la 
Cour Permanente d'Arbitrage, mais non parmi cenx qui ont 6t6 
dfisignis par les deux Parties elles-memes ou qui sont des nationaux 
de i'une d'EIles, 

Le tribunal jugera sur la base des pretentions qui lui auront ^te 
soumises. 



Une demande de revision de la sentence arbitrale sera admise 
confonnement aux dispositions de I'article S3, alineas 2 et 3 de la 
Convention de La Haye pour le reglement pacifique des conflits 
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internationaux du 18 octobre 1907, daus le dSliti qui sera fixe juir lo 
tribiina) ou par I'arbilre. 

Article VI. 

Dans lea questions qui selon les lois territoriales sont du reaaort 
dcs autorit^a judiciairea nationales, les Parties Contractantes lie 
seroiit paa teiiuea de soumettre le diff^rend au jugement arbitral, 
avant que la juridictioii nationalo compiteQte se aoit proiionc^ 
definitivcment, sauf lo cas de d6ni de justice. 

Article VII. 
Sauf lea dispositions ci-desaus iiidiqufeea la procedure arbitralo 
Rcm reglee [mr les diapositioiia ^tabliea par la Convention de Lu Ilaye 
pour le r^glenieiit pacifiquo des conflits internationaux de 18 
octobre 1907. 

Article VIII. 
Le pn'sent tmit*^ aera r«tifi6 dana le plus bref d61ai possible et 
lea actea do ratification seront ^changfe it P^kin. 

II aura uno dum de dix ana A partir de I'^liango des ratifications. 
S'il ii'est denonco six niois avant son tebfeance, il sera cense etre 
renoiivele pour une nouvelle p^riode do dix ana et ainsi de suite. 

Fait i Ia Ilaye en double exemplnirc, le ler Juin lOl.'i (le Icr 
jour du B mois tie la 4^mc aan^ de la R^publique do Chine). 
jonkheer j. loi'dox 
Ta.vo Tsai-fuu 
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APPENDIX D. 

TREATY BETWEEN CHINA AND THE UNITED STATES FOR 
THE ADVANCEMENT OF PEACE ^ 



(Signed at Washington, September IS, 191^; ratifications 
exchanged, October 23, 1915) 



Tlie President of the United States of America and the President 
of the Republic of China, desiring to strengthen the friendly relations 
which unite their two countries and to serve the cause of general 
peace, liave decided to conclude a treaty for these purposes and have 
consequently appointed the plenipotentiaries designated hereinafter, 
to wit: 

Tlie President of the United States of America, the Honorable 
AVilliam Jennings Bryan, Secretary of State of the United States; and 

The President of the Republic of Cliina, Kai Fu Shah, Envoy 
Extraordinary and Minister Plenipotentiary of the Republic of Cliiiia 
to the United States; 

AVho, after exhibiting to each other their full [wwers, found to 
be in due and proper form, have agreed upon the following articles : 

Article I. 

Any disputes arising between the Government of the United 
States of America and the Government of the Republic of China, 
of whatever nature they may be, shall, when ordinary diplomatic 
proceedings have failed and the high contracting parties do not have 
recourse to arbitration, be submittetl for investigation and report to a 
permanent international commission constituted in the manner 
prescribed in the following article. 

The high contracting parties agree not to resort, with respect 
to each other, to any net of force during the investigation to be made 
by the commission and before its re])ort is handed in. 

1 UuileJ States Tieal; Seri>:s, No. 616. 

{ 236 ) 
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Article II. 

The i litem (itional commission shall be composed of five members 
appointul as follows: each government shall tiesignute two mcmbera, 
only one of whom shall bo of its own nutionality; the tiflh member 
shtill be designated by common consent and shall not belong to any 
of the nationalities already represented on the commission ; he ahull 
I>erforuj the duties of president. 

In case tho two governments should be unable to agree on the 
choice of tho fifth commissioner, the other four shall be called upon 
to designate him, and failing an understanding between them, the 
provisions of Article 45 of the Hague Convention of 1907 shall l)e 
applied. 

The commission shall be organized within six months from the 
exchange of ratification of tho present convention.' 

The member? shall be appointed for one year and their appoint- 
ment may be renewed. They shall remain in oflice until su[)erse<led 
or reappointed, or until the work on which they are engaged at the 
time their oflice expires is completed. 

Any vacancies which may arise (from death, resignation, or cases 
of physical or moral incapacity) shall be filled within tlie shortest 
possible i>erio4l in the manner followed for the original apiwintnient. 

Tho high contracting porties shall, before designating the 
commissioners, reach an understanding in regard to their comiwnsn- 
tion. They shall bear by halves the expenses incident to the meeting 
of the Commission. 

Article III. 

In case a dispute should arise between the high contracting 
[Hirtles which is not settled by the ordinary methods, euch {larty shall 
have a right to ask that the investigation thereof be intrusted to the 
international commission charged witli making a report. Notice shall 
be given to the President of the international commission, who shall 
at once communicate with his colleagues. 

In the same case the president may, after consulting his col- 
leagues and upon receiving the consent of a majority of the members 
of the commission, offer the services of tho latter to each of the con- 
tracting parties. Acceptance of the offer declared by one of tho two 
governments shall be sufKcieDt to give jurisdiction of the cose to the 
commission in accordance with the foregoing paragraph. 

1 Ttte (tue wlUiin whicli tlie orsaiiiMtion of ttie eommlHloii umj be romple(«d 
wu eitondeil b; mn exctiange ol note* ot Haj 11-19, 1016, Irom April B, 1910^ to 
Augiut 1, 1916. (U.6.Tre«tTSeriM, N0.419-A.) 
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The place of meeting shall be determined by the commission 

itself. 

Article IV. 

Tlie two high contracting parties shall have a right, each on its 
own part, to state to the pi'esideut of the commission what is the 
subject matter of the controversy. No difference in these staUiments, 
which shall be furnished by way of suggestion, shall arrest the action 
of the commission. 

In case the cause of the dispute should consist of certain acts 
already committed or about to be committed, the commission shall as 
soon as possible indicate what measures to preserve the rights of each 
party ought in its opinion to be taken provisionally and pending the 
delivery of its report. 

Article V. 

As regards the procedure which it is to follow, the commission 
shall as far as possible be guided by the provisions contained in 
Articles 9 to 36 of Convention I of The Hague of 1907. 

Tlie high contracting parties agree to afford the commission all 
means and all necessary facilities for its investigation and report. 

The work of the commission shall be completed within one year 
from the date on which it has taken jurisdiction of the case, unless 
the high contracting parties should agree to set a different period. 

The conclusion of the commission and the terms of its report 
shall be adopted by a majority. The rejiort, signed only by the 
president acting by virtue of bis office, shall be transmitted by him to 
each of the contracting parties. 

The high contracting parties reserve full liberty as to the action 
to be taken on the report of the commission. 

Article VI. 

The present treaty shall be ratified by the President of the United 
States of America, with tho advice and consent of the Senate of the 
United States, and by the President of the Republic of China. 

It shall go into force immediately after the exchange of ratifica- 
tions and shall last five years. 

Unless denounced six months at least before the expiration of the 
said period of five years, it shall remain in force until the expiration 
of a period of twelve months after either party shall have notified the 
other of its intention to terminate it. 
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Ill witness wlicreof the respective plenipotentiaries have signed 
tlie present treaty anJ have afiixed tbereunto tlieir seals. 

Done at Wnsliington this 15th day of September, in the year 
nineteen hundred and fourteen, corresponding to tlie 15lh day of the 
ninth month in the tliird year of the Republic of Cliina. 

WiixiAU Jenxisos Bbyan 
Kai-fu Suab 
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APPENDIX E. 

AGREEMENT BETWEEN CHINA, RUSSU, AND MONGOLIA * 



(Signed at Kiachta, May 25/ June 7, 1915) 



The President of the Republic of China, 

His Imperial Majesty, the Emperor of all the Russias, and 

His Holiness tiie Bogdo (Great) Cheptsiin (Venerable) Damba 
(Sacred) Hut'ukht'u ( Reincaruatcd ) Khan (Ruler) of Outer Mon> 
go Ha, 

Animated by a sincere desire to settle by mutual agreement various 
questions created by a new state of things in Outer Mongolia, have 
named for that purpose their plenipotentiary delegates, thatia to say: 

The President of the Republic of China, General Pi Kuei-fang 
and Monsieur Ch'en Lu, Envoy Extraordinary and Minister Plenipo- 
tentiary of China to Mexico; 

His Imperial Majesty the Emperor of all the Russias, His 
Councillor of State Alexandre Miller, Diplomatic Agent and Consul- 
General in Mongolia; and 

His Holiness the Bogdo Cheplsun Damba Hut'ukht'n Kahn of 
Outer Mongolia, E'erh-te-ni Cho-nang Pei-tzu Se-Ieng-tan, Vice-Chief 
of Justice, and T'uhsieh-t'u Ch'iu Wang Ch'a-K'o-tu-erh-cha-pu, 
Chief of Finance. 

Who having verified their respective full powers found in good 
and due form, have agreed upon the following: 

Article I. 

Outer Mongolia recognizes the Sino-Russian Declaration and the 
Notes exchanged between China and Russia of the 6th day of the 11th 
month of the 2nd year of the Republic of China (23 October/5 
November, 1913).* 

1 10 Am. J. Int. Law (October, 1916), SnpplemeDt, 251-258. 
> See infra, 253 tqq. 

( 2« ) 
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Ariicle ii. 

OulcT Mongolia recognizes China's suzerainty. Cliiuii and Rnssia 
rociigiiize the antonomy of Onter Mongolia romiing pnrt of Chinese 
terrilciiy. 

Artide III. 

Autonumons Mongolia lias no right to concliulv int^'rnationul 
tit-iitics with foreign Powers respecting ]K>litical and territorial 
(|ue.~tion!<. As respects questions of a political and territorial nntnre in 
Hutcr Mongolia, the Chinese (joveniment engages to conform to 
Article II of the notes exchanged between China and I'liPiJin on 2S 
(Ktolxr/.' Xovoniber, lUl.'i. 

Article IV. 

Tho title " IJogdo Cheptsun Uamlw Htit'ukht'n Kahn of Onter 
Mongolia" ia conferred by the President of the Republic of China. 
The calendar of the Kepublio as well as the Mongol oalendnr of 
cyclical signs are to be nsed in ofticinl docnments. 
Article \'. 

China und Russia, confbnnably lu Articles 11 and III of the 
Sino-]tti3»ian Declaration of 23 <.>ctober/-"> November, l!ll;t, recognize 
the e.\cliisive riKhtofthe Antonomoustiovemment of Outer Mongolia 
to attend to all the affairs of its intenial administration and to con- 
clude with foreign Powers international treaties and agreements 
I collecting ull (inei»tions of a commercial an<l industrial natun- 
coiicerninu autonomous Mongolia. 

Artiele VI. 

Confornniltly to the same Article HI of the Declaration, China 
iind Ktissia engage not to interfere in the system of autonomous 
inu-nial administration existing in Onter Monf^olia. 
Article VII. 

Tlie military escort of the Chinese Dignitary nt I'l^ra pmvide<l 
for by Artii'le III of the above-men tione<l Declaration is not to exceed 
tiv'o hundred men. The mihlary escorts of his assistanto at riiassiitai, 
lit KoUlii ami at .Mongolian>Kiaclita are not to exceed lifty men each. 
If, by ann-emenl wilh the Autonomous Govcnuncnt of Outer Mon- 
golia, assistants of the Chinese Dignitary* are apininted in other 
li'ciilities of Outer Mongolia, their military cs^-orts an' not lo esi-eeil 
lifly men each. 

Article VIII. 

The Imperial tiovernnient of Russia is not to oend num- than 
<-ne hundred and fifty men as consular gnnni for its representative at 
Crgii. The military escorts of the Im[terial consnlates and vie*-- 
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consulates of Russia, wliicli have already been establislied or wbicli 
may be established by ^reemeiit with the Autonomous Government 
of Outer Mongolia, in other localities of Outer Mongolia, are not to 
exceed fifty men each. 

Article IX. 

On all eereinoiiial or ollicial occasions the first place of honor is 
due to the Chinese Dignitary. He lias the right, if necessar3', to 
present himself in private audience with Hia Holiness Bogdo Cheptauu 
Damba Hut'ukht'u Kalin of Outer Mongolia. The Imperial repre- 
sentative of Russia enjoys the same right of private audience. 
Article X, 

The Cliinese Dignitary at Urga and his assistants in the different 
localities of Outer Mongolia provided for by Article \'1I of this agree- 
ment are to exercise general control, lest the acts of the Autonomous 
Government of Outer Mongolia and its subordinate authorities may 
impair the suzerain rights and the interests of China and her subjects 
in Autonomous Mongolia. 

Article XI. 

Conformably to Article IV of the Notes exchanged between 
China and Russia on 23 October/5 November, 1913, the territory 
of Autonomous Outer Mongolia comprises the regions which were 
under the jurisdiction of the Chinese Amban at Urga, of the Tartar- 
General at Uliassutai and of the Chinese Amban at Kobdo; and 
connects with the boundary of China by the limits of the bannei-s of 
the four aimaks of Khalka and of the district of Kobdo, bounded 
by the district of Houlon-Bouire on the east, by Inner Mongolia on 
the south, by the Province of Sinkiang on the south-west, and by 
the districts of Altai on the west. 

The formal delimitation between China and Autonomous Mon- 
golia is to be carried out by a special commission of delegates of China, 
Russia, and Autonomous Outer Mongolia, which shall set itself to the 
work of delimitation within a period of two yeai's from the date of 
signature of the present agreement. 

Article XII. 

It is understooil that customs duties are not to be established for 
goods of whatever origin they may be, imported by Chinese niei-cliants 
into Autonomous Outer Mongolia. Nevertheless, Chinese mei'chants 
shall pay all the taxes on internal trade which have been establishe*! 
in Autonomous Outer Mongolia and which may be established therein 
in the future, payable by the Mongols of autonomous Outer Mongolia. 
Similarly the merchants of Autonomous Outer Mongolia, when 
importing any kind of goods of local production into Inner China, 
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^Imll pay ull tlie tuxes on trade which have Inh.-]) estnhlishcd in Iiukt 
China lUi'l wliich may be cstabhaliet) therein in the future, [nyable by 
<'hinese merclmnts. Goods of foroigii origin imjwrted from Autono- 
1)10119 Outer Mongolia into Inner China shall )>e subject to tlio otistonis 
■duties atipulntcd in tlic rogulutionH for land trade of ISSl, 

Article XIll. 
Civil and criminal actions arising between Chinese subjects reside 
iiig in Autonomous Outer Mongolia are to beexaminet) and adjudical- 
-t'd by t)ie Chinese Dignitary at Urga and by his assistants in tlie other 
lociilities of Autonomous Outer Mongolia. 

Article XIV. 
Civil and criminal actions arising between Mongols of Autono- 
mous Outer Mongolia and Chinese subjects residing therein are to lie 
<-xamined and adjudicated conjointly by the Chinese Dignit4iry at 
Urga and hia assistants in the other localities of Autonomous Outer 
Mongolia, or their delegates, and the Mongolian authorities. If th« 
tlefflndant or the accused is a Chinese subject and tlie claimant or the 
-(.'omplainant i^ a Mongol of Autonomous Out«r Mongolia, the joint 
examination and <lcci3ion of the case are to be held at the Chinese 
Dignitary's [ilace at Urga and al that of his assistants in the other 
ti>ciditics of Autoimmous Outer Mongolia; if the defendant or the 
ucctiscd is II Monj^ol of Autonomous Out«r Mongolia and the claimant 
<ir the complainant is a Chinese subject, the case is to he exumine<l 
and decided in the same manner in the Mongolian yamcn. The 
yiiilty art! to l>e punished acconling to their own laws. The interested 
(turtles are free toari-aiige their dispute anucably by means of nrhiten* ' 
<'hoHeii by themselves. 

Article XV. 

Civil and criminal airtions arising between Mongols of Autono- 

iiious Oiit^-r Mongolia an<l Russian subjocta residing therein are to \<v 

i-xatniiicil and dccid<><l conformably to the stipulations of Article XVI 

i>f the IJusso-MongoIian Protocol of 21 October/3 November, 1!I12.» 

Article XVr. 

All <iivil and criminal actions arising botwecn Chinese an<l 
Kuasiaii subjects in Autonomous Outer KlongoUa are to be exainincil 
and deeideil in the following manner; in an action wherein the 
claimant or the complainant is a Russian subject and the defendant or 
:u-cnsed is a Chinese subject, the Russian Consul personally or through 
his delegate participates in the judicial trial, enjoying the same rights 
as the Chinese Dignitary at Unia or his delegate or his assistants in 
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the olber localities of Autonomous Outer Mongolia. The Rossiair 
Ooiisul or his delegate proceeds to the hearing of the claimant and the 
Kusaian witnesses in the court in session, and interrogates the defend' 
unt and the Chinese witnesses through the medium of the Chinese 
Dignitary at Urgii or his delegale or of his assistants in the other 
localities of Autonomous Outer Mongolia; the Russian Consul or his 
delegate examines the evidence pi-esented, demands security for 
"revindications" and has recourse to the opinion of experts, if he 
coiisidery such expert opinion necessary for the elucidation of the 
rights of the parties, etc. ; he takes ]iflrt in deciding and ii) the draft- 
ing of the judgment, winch he signs with the Chinese Dignitary at 
I'rga or his delegate or his assistants in the other localities of Autono- 
mous Outer Mongolia. The execution of the judgment constitutes a 
duty of tlje Chinese authorities. 

The Chinese Dignitary at Urga and his assistants in the other 
localities of Autonomous Outer Mongolia may likewise personally or 
through their delegates be present at the hearing ofan action in the 
consulates of Kussia wherein the defendant or the accused is a Russian 
subject and the claimant or the complainant is a Chinese subjects 
The execution of the judgment constitutes a duty of the Russian 
authorities. 

Article XVII. 

Since a -section of the Kiachta-Urga-Kalgiin telegraph line lies- 
in the territory of Autonomous Outer Mongolia, it i-s agreed that the- 
said section of the said telej^raph line constitutes the complete proper- 
ty of the Autonomous Government of Outer Mongolia. 

The details respecting the establishment on the bordei-s of t!iat 
country and Inner Mongolia of a station to be administered by 
Chinese and Mongolian employees for the transmission of telegmms, 
as well as the questions of the tariff for telegrams transmitted and of 
the apportionment of the receipts, etc., are to be examined and settled 
by a special commission of technical delegates of China, Itussia and 
Autonomous Outer Mongolia, 

Article XVIIl. 
The Chinese jwatiil institutions at Urga and .Mongoiian-Kiachta 
reimiin in foice on the6ld basis. 

Article XIX. 
The Autonomous Government of Outer Mongolia will place at 
the disposal of the Chinese Dignitarj' at Urga and of his assistants at 
T!linS!5utai, Kobdo and Mongoiian-Kiachta, as well as of their staff, 
the necessary houses, which are to constitute the complete property of 
the Government of the Republic of China. Similarly nccessjiry 
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j^rounda in the vicinity of the residimct- of the iviid stutl' iire to he 
granted for their escorts. ; 

Article XX. 
The Chinese Dignitary at Urga and tit!) itssi8(an{9 in the other 
loculilies of Autonomous Outer Mongolia and also, their staffs are t4> 
«njoy the right to use the courier stations of tlie Autonomous Mon- 
jjolianGovemment conformably to the stipulations of Article XI of the 
Iiiisso- Mongolian Protocol of 21 October/3 NoveniWr, lill'2. 

Article XXI. 

The stipulations of the Sino-Hussioii Declaration and the Notes 
■exchanged between China and Russia of 23 October/'i November, 
IiU3, as well as those of the Russo- Mongolian Protocol of the 21 
IKrtober/;! Novenilxjr, 1!U2, reniain in full force. 

Article XXll. 

The present ii^reeiuent dmwn up in triplicate in Chinese, 
R^S3ian, Mongolian and French, cornea into force from the day of its 
signature. Of the four texts wliicli have been duly compared and 
found to agree, the French text nhall \)e authoritative in the iiitiT- 
protation of the present agreement. 

Done at Kiachtii the 7lti day of the eixtli month of the fourtli 
y<-ar of the Republic of China, corresponding to the twenly-fiftli of 
>hiy (seventh of June), one thousand nine hundred tifle4.-ii. 



DECLARATIONS BETWEEN RUSSU AND CHINA 

K1A.HTA '*["■*' ^'■'- /."/.:. 

.nine 7, 
The undersigned Im|HTial iK-lc^ate Plenipotentiary of RusKiit t» 
the tripartite negotiations at Kiachta, duly aullioriz«) for this puriMNte, 
has the honor, on proceeding to sign the tripartite agreement of this 
•lay's date relating to Autonomous Out«'r Mongolia, to declare in the 
name of his government to their Kxcelli-ncie^ Messieurs Py Kone F«np 
mid Tcheng Loh, Delegates Pleni|totentiary of the IJepublic of China 
to the tri[>urtite negotiations at Kiachta, as follows: . 

It is agreed that all the tt-legraph oHices which an- sitiuiled :dong 
that section of the Kalgan-l'rga-Kiachta line which lies within Outer 
Mongolia and of which mention is made in Article XV'II of thtt 
agreement of Kiachta, are to be handeil over by the Chinese olliciala 
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to the Mongolian officials within a period at most of nix montlis affer 
the signing of the agreement; and that the point of junction of the 
Chinese and Mongolian lines is to be fixed by the technical 
commission provided for in the aforesaid article. 

The above is at the same time brought to the knowledge of the 
delegates Plenipotentiarj- of tlie Autonomous Govenimeut of Outer 
Mongolia. 

The undersigned seizes this occasion to renew to the Delegates- 
Plenipotentiary of the Republic of China the assurances of his very 
hi;;h consideration. 

(Signed) A. Miller. 
To MM. General Py Koue Fang and Tcheng Loh, 

(.'hiitosc Ikkgalea PIciiipotenHari/. 

,. Mav25, 

klACHTA, ,-^- -' lOlS. 
June 7, 

Tlie undersigned, Delegate Plenipotentiary of Russia to the 
triittirtite negotiations at Kiachta, has the honor to acknowledge to- 
their excellencies Messieurs Py Koue Fang and Tcheng Loh, Delegates 
Plenipotentiary of the Republic of China to the trijmrtite negotiations 
at Kiachta, tlie receipt of the following note of to-day's date: 

" Tlic undersigned Delegates Plenipotentiary of the Republic of 
China to the tripartite negotiations at Kiachta, duly authorized for 
this purpose, have the honor, on proceeding to sign the tripartite 
ugi-eeinent of this day's date relating to Autonomous Outer Mougolia, 
to declare in the name of their government to his excellency, Mr. 
Miller, Imperial Delegate Plenipotentiary of Russia to the tripartite 
negotiiilions at Kiachtti as follows: From the day of signature of the 
present Sin o-Russo- Mongolian agreement the Government of the 
Republic of China grants a full amnesty to all the Mongols who 
submitted to the Autonomous Govenimont of Outer Mongolia; it 
leaves to all the Mongols of Outer Mongolia as of Inner Mongolia the 
freedom as before of residence and travel in the said regions. The 
Government of the Republic of China will not place any restrain! 
upon Mongols going in pilgrimage to testify their veneration to His 
Holiness Bogdo Cheptsun Damba Hut'ukht'n Khan of Outer 
Mongolia." 

The undersigned sei:tes this occasion to renew to the Delegates 
Plenipotentiary of the Republic of China the assurances of hia very 
high consideration. 

(Signed) A. Mi7,ler. 
To MM. General Py Koue Fang and Tcheng Ix)li, 

Chinese Delegates Henipolentiary. 
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AGREEMENT BETWEEN MONGOLIA AND RUSSU 

(Siijneil at I'rga, Oclober 31/ November .-', WIS)* 

In accordance with the desire unanimously expressed by tlie 
Mi>n;;olinn3 to mainUiin the national and historic constitution of their 
conntrv, the Chinese troops and authorities were obliged to evat-nalc 
Mongolian territory, and Djebzoun I>amba-Khtitukhtn was procluimed 
lIiiKr of the Mongolian people. The old relations between Mongolia 
and China thus ctune to an end. 

At the present moment, taking into consideratton the facts stated 
aUive, as well us the mutual friendship which has always existed 
lielui'i-ii the Russian and Mongolian nations, and in view of the 
nwessity of defining exactly the sj-stem ref;ulating tmde lietweeii 
Itu>-^i.i and Mongolia; 

The Actual State Councillor Ivan Korostovet/, tlnly author}/^) 
fiT the furfm^c by the Imperial Russian (iovenimeiit; and 

The Protector of the Ten Thousand Doctrini's Sain-nnin Kinni 
Kiiiinian-Soumun, I'resident of the Council of Ministers of Mongolia; 

The Plenipotentiary Tchin'Souxouktou Txin-vim I^ma Tzerin- 
Ti'himel, Minister of the Interior; 

The Plenipotentiary Daitzin^van llanda-dorji, of Ihe rank of 
Khaii-crdcni, Minister for Foreign Affairs; 

The Plenipotentiary Daitzin-van Hanila-durkt. of the rank of 
Khiin-enleiii, Minister for Foreign Affairs; 

TIio FleniiK>tcntiar>' Erdeni Dalai Tzun-van (loiubo-Souroun, 
Minister of War; 

The Plenipotentinrv Touchctou Tzun-van Tt-hakdorjab, Minister 
of Kinan<-e: and 

The Pleni|iok'ntiary Krdeni Txum-van NaniHami, Minister of 
■lu-tice; 

Duly authorized by the Huler of (he Monf^oliaii nation, by (h<- 
Mongolian <iovernnient and bv the ruling; Princes, have afjrml as 
futlow>: 

Article I. 
The ]m[N.Tiul Itussian (iovernment shall assist Mongolia to 
ni:iiiilniii the iiutonomous regime which she has cBtablishe^l, as olsu 
the rifjht to have her national iirtny, and to admit neither the 
piv^eiice of Chinese troops on her territory nor Ihe cotonixatlon of 
iier land by the Chinese. 

I Krili^Ji I'nrlinmrnUry Ptfer. Cd. «»» 
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Article II. 

The Kuler of Mougolia and the Mongohuii Goveruitieut shall 
grant, aa in the past, to Russian subjects and trade the enjoyment in 
their possessions of the rights and privileges enumerated iu the 
protocol annexed hereto. 

It is well understood tlmt there shall not be granted to other 
Foreign subjects in Mongolia rights not enjoyed there by Russian 
subjects. 

Article III. 
If the Mongolian Government finds it necessary tu conclude a 
seimmte treaty with China or another foreign Power, the new treaty 
shall in no case either infringe the clauses of the present agreement 
and of the protocol annexed thereto, or modify them without the 
consent of the Imperial Russian tJoveriunent. 

Article IV. 

The present amicable agreement shall come into foi-ce from the 
date of its signature. 

In witness whereof tlie respective plenipotentiaries, having com- 
pared the two texts, Russian and Moiigohan, of the present agreement, 
made in duplicate, and haying found the two texts to correspond, 
have signed them, have affixed thereto their seals, and liave 
exchange<I texts. 

Done at Urga on the 21st October, 1912, corresponding to the 
24th day of the last autumn month of the 2nd year of tlie reign of the 
Unanimously Proclaimed, according to the Mongolian calendar. 



PROTOCOL ANNEXED TO RUSSO-MONGOLIAN AGREEMEITT 
OF OCTOBER 21/ NOVEMBER 3, 1912 

(^Signed at Urga, October -J 1/ November 0, 101.') 

By virtue of the enactment of the second articleof the agreement, 
signed on this day between Actual State Councillor, Ivan Korostovetz 
Plenipotentiary of the Imperial Russian Government, and the Presi- 
dent of the Council of Ministers of Mongolia, Sain-noin Khan Namnan- 
SourouQ, the Protector of Ten Thousand Doctrines; the Plenipoten- 
tiary and Minister of the Interior, Tchin-souzouktou Tzin-van Lania 
Tzerin-Tcliimet; the Plenipotentiary and Minister for Foreign Affairs, 
Daitzin-van Handa-dorji of the rank of KhaH-erdeni; the Plenipoten- 
tiarv and Minister of War, Erdenia Dalai Tzun-van Oomho-Souronn; 
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ttte Plenipoteiitiury ami Minister of Finance, Touolietuu Tzuni-vun 
Tchakilorjab ; and Uie Plenipotontinry and Minister of Justice, Erdciu 
TEuii-van Namsarai, on the authority of the Kuler of Mongolia, tlio 
Mongolian Government, and the ruling Princes; the nlxtve^nuincil 
plenipotentiaries have come to an agreement respecting the following 
articlefl, in which are set forth the righti^ and privilege!) of Itussiaii 
!tubjects in Mongolia, some of which they already enjoy, imd (ho 
rights and privileges of Mongolian subjects in UuH»^ia : 

Article I. 

Uussian subjects, as formerly, shall enjuy the rigiit to resiiiu and 
move freely from one place to another throughout Mongolia ; to engage 
there in any kind of commercial, industrial, and other businesa; and 
to enter into agreements of various kinds, whether with iiidividnalH, 
or firms, or institutions, official or private. Riisxinn, Mongolian, 
Chinese, or foreign. 

Article JI. 

Russian snbjt<cts, ua formerly, slitill enjoy the right ut nil limi-s lo 
import and export, without payment of import and ex]>ort due;^, 
t'very kind of product of the soil and industry- of Uussia, Mongolia 
and China, and other countries, and to tnide freely in it without juiy- 
nicnt of any duties, taxes, or otiier due!*. 

The enactments of thi?* ('Jnd) article shall nol extend to com- 
bined KusMj-Chi ncso undcrtiikingf, or to ICussian I'ubjects fiiW'ly 
<leclaring themselves to be owners of wares not their property. 



Uus-siun credit institutions shall huve the right to o[ien branches 
in Mongolia, and to tmnsact all kinds of financial and other buainotis, 
whether with indivi<luuls, inslitntions, or com{)unie!<. 

Article IV. 

Itussian subjects nuiy conclude ]>urcliase»i nnd »ulra in cash or by 
an exchange of wares (barter), and they may conclude agreenient» on 
<r«dit. Neither "khosliuiis" nor the Mongolian Treasury shiill Iw 
held responsible for the debts of private individuals. 

Aiticio v. 

The Mongolian authorities slinll not preclude Mongolians or 

Chinese from completing any kind of commercial agreement with 

llussian subjects, from entering into their )>ersoual service, or into 

<*onimercial and industrial undertakings fornu><l by tlu-m. No rights 
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of monopoly os regards commerce or indlistiy shall he grauted to any 
<<{licial or private companies, institutions, or individuals in Mongolia. 
It is, of course, understood that companies and individuals wha 
iiave already received such monopolies from the Mongolian Govern- 
ment previous to the conclusion of this agreement shall retain their 
rights and privileges until the expiry of the period fixed. 

Article VI. 

Kn^sian subjects shall be everywhere grunted the right, whether 
in towns or "khoshuns," to liold allotments on lease, or to acquire 
them as their own property for the purpose of organizing coramercial 
industrial establishments, and also for the purpose of constructing 
liouses, shops, and stores. In addition, Russian subjects shall have 
(he right to lease vacant lands for cultivation. It is, of course, 
understood that these allotments shall be obtained and leased for the 
above-specified purposes, and not for speculative aims. These 
allotments shall be assigned by agreement with the Mongolian 
Government in acconlance with existing laws of Mongolia, everj'- 
where excepting in sacred places and pasture lands. 

Article VII. 

l^ussian subjects shall be empowered to enter into agreement 
witii the Mongolian Government respecting the working of minerals 
and timber, fisheries, etc. 



The Russian (lovernment shall have the right, in agreement 
w'itti the Ciovernment of Mongolia, to appoint consuls in those parts^ 
of Sfongolia it shall deem necessary. 

Similarly, the Mongolian Government shall be empowered to 
have government agents at those frontier parts of tlie empire where, 
by nuituai agreement, it shall be found necessary. 

Article IX. 

At points where there are Russian consulates, as also in other 
localities of importiuice for Russian trade, there shall he allotted, bj- 
nuitual agreement between Russian consuls and the Mongolian 
(iovernment, special "factories" for various branches of industry 
and the residence of Russian subjects. Tliese "factories" shall be 
^Ulder the exclusive control of the above-mentioned consuls, or the 
Iieads of the Fin=sian commercial companies if there be no Russian 
consul. 
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Article X. 

Kussian subject;:', in ii};rei-invnt witli llic Munguliiiii (.•oYeniiiieiit, 
fliiill retain tlie rif^lit to institute, at their own cost, a jx»tnl service 
for the dispateh of letters iind the transit of wares t>etween various 
localities in Mongolia and also between specified localities and point!* 
en the Iliissian frontier. In the event of the constmctiou of 
" jitnges " and other neoesaarj- buildinRS, the regulations set forth irt 
Article \'I of this jiri>t(K-ol must be duly ob8erv<<l. 

Article XI. 

Kiissiuu consuls in Mongolia, in case of need, shall avail 
tlu'uiselvef of Mongolian Goventment iM>stal establish men ts and 
messengers for the dispatch of otlicial correspondence, and for other 
othcinl ret|uirenients, provide<l that the gratuitous refjuisilioii for this 
purpose shall not exceed one hundred horses and thirty camels per 
month. On every occasion, a courier's passport must be obtjitneit 
fri>in the Government of Mongolia. When traveling, Russian 
cun^uls, and Kussian oHicials in general, shall avail themsehes of 
the same establishments upon {Kiyment. The right to avail them- 
celvfs of Mongolian Government "stages" shall be extended tu 
private individuals, who are Kiusian subjects, upon payment for the 
UM.- of such "siages" of amounts which shall be det<'rmine<) in 
jiiireement with the Mongolian Government. 

Article XII. 

Ku.-'»ian subjects shall be granted thv right to sail their own 
mtrchunt vesr<i-ls on, and to trade with the inhabilantf along the 
liinks of, those rivirt and their tributaries which, running 5rst 
through Mongolia, subsetjueiitly enter Rusaijui territory. The 
Ilussian Gu%*ernment shall afTon) the Government of Mongolia 
ii-sistance in the improvement of navigittion on these rivers, the 
e>tiibltshment of the necciwary beacons, etc. The Mongolian Govcm- 
nienl autliorilies shall assign on these rivers places for the berthing 
of vessels, for the construction of wiiarves and wareiiouses, for the 
pn.'|>iiration of fuel, etc., being guided on thcM- occasions by thc 
tniK-trnenlH of Article \'I of the prettent pn>tocol. 

Article XIII. 

Russian !<ubjcct.4 shall have the right to avail Ihemiielves of all 
land and water routes for the carriage of wares and the droving of 
cattle, and, upon agreement with the Mongolian authorities, tbey 
may construct, at their own cost, bridges, ferries, etc, with the right 
to e>:act a S[iccinl due from persons crossing over. 
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Article XIV. 
Traveling cattle, the property of Russian subjects, may stop for 
the purpose of resting and feeding. In the event of prolonged halts 
being necessary, the local authorities shall assign proper pastun^e 
areas along traveling cattle routes, and at cattle markets. Fees shall 
be exacted for the use of these pasturing areas for periods exceeding 
thn;e months. 

Article XV. 
The established usage of the Hussian frontier population harvest- 
ing (hayj, as also hunting and lishing, across the Mongolian borders 
sliall remain in force in the future without any alteration. 

Article XVI. 

Agreements between Russian subjects and institutions on the one 
aide and Mongolians and Chinese on the other may be concluded ver- 
Uilly or in writing, and the contracting parties may present the agi-ee- 
ment concluded to the local government authorities for certification. 
Should the latter see any objection to certifying the contract, they 
must immediately notify the fact to a Russian consul, and the mis- 
understanding which has arisen sli^It be settled in ngi-eemcnt with 
liini. 

It is hereby laid down that contracts respecting real estate must 
be in written form, and presented for certification and confirmation 
to the proper Mongolian Government authorities and a. Kussiaii 
consul. Documents bestowing rights to exploit natural resources 
require the confirmation of tlie Goverjinient of Mongolia. 

In the event of disputes arising over agi-eenienta concluded verbal- 
ly or in writing, the parties may settle the matter amicably with the 
assistance of arbitrators selected by each party. Should no settlement 
be reached by this method, the matter shall be decided by a mixed 
legal commission. 

There shall be both permanent and temporary mixed legal 
commissions. Permanent commissions shall be instituted at the 
places of residence of Russian consuls, and shall consist of the consul, 
or his representative, and a delegate of tlie Mongolian authorities of 
corresponding rank. Temporary commissions shall be instituted at 
places other than those already specified, as cases arise, and shall 
consist of representatives of a Russian consul and the prince of that 
"khoshun" to whicli the defendant belongs or in which lie resides. 
Mixed commissions shall lie emjwwered to call in as exi>erts persona 
witli a knowledge of the case from among Russian subjects, Mongoli- 
ans, and Chinese. The decisions of the mixed legal commissions shall 
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W- put into execution nithoiit dcliiy, in the cose of Itus-tian .-ul>je<'t^ 
tlirough a Rusaian consul, and in tlie case of Mongolians and OliineM- 
tiiiough tlie prince of the "khosliun" to which the defondnnl belongF* 
or ill whii-li he is resident. 

Article XVII. 

Tlie present protocol shall conio into forco from tin- dote of irs 
si glint arc. 

Ill witness whereof, the respective plenipotetitiuries, limliiig, 
upon <'oinj>arison of the two parnilcl texts of the present protocol — 
Itu^inii and Mongol — drown up in duplicate, that the texts coriv- 
»|H>iid, have signed each of them, aftixed their seals, and exclmnged 
U-xte. 

Kxecuted at Urga, the 21st October, l!tl2 (o. s.), ""d by the 
Mongolian calendar, on the twenty-fourth day of the last autumn 
moon, in the second year of the administration of the Unanimously 
I'rothiimed. 

[In Die original follow the signature of M. Koroatovct/, Minister 
rU-ni|>otentiary ; and in the Mongol language the signatures of the 
rresident of the Mongolian Council of Ministers, and the Tleniptitcn- 
tiaries, tlie Ministers of the Interior, Foreign AHairs, War, Finance, 
:iml of .luMtiPc]. 



DECLARATION AND EXCHANGE OF NOTES BT RUSSIA 
AND CHXNA* 

( Myncd at Peling, Orltiber ?.;/ jYtn-nn/tfr .7, J!>J.;) 

The Iin[>erial (Jovernment of Ku?sta having fornnilflt*^! the 
princip]e>< which it took as the basis of its rehitions witli China iih 
rcgiinh Outer Mongolia, and the Government of the Chinese Uepulilit- 
hnving stated its approval of the said prineiplec, the two goveninieiil.- 
ti:ive ii^r<.>e<l Ujioil the following: 

1. 
Itiissia rei'Ognizus that Outer Mou'^olia in under Ihe su/cmintv 
ef China. 

II. 
China r«-eogni7.es the autonomy of Outer Mongolia. 
1 10 Am. .1. lut. Uw (Octolwr, 1916), l^iippIctDi'iit, HfrS'ltt. 
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III. 
Kecognizing the exclusive right of the Mongols of Outer Mongolia 
to provide for the internal administration of Autonomous Mongolia 
and to settle all questions of a commercial and industrial nature 
relating to this country, China binds itself not to intervene in these 
matters and consequently will not send troops into Outer Mongolia, 
nor will it keep nny civil or military oftidals there, and it will abstain 
from colonizing in this country, it is, however, understood that a 
Dignitary sent by the Chinese Government may reside at Urga, 
accompanied by the necessary subordinates and an escort. Moreo%'er, 
the Chinese Goveniment may, in case of need, ivccp in certain 
localities of Outer Alongoliu, to be determined in the course of the 
conferences provided for in Article V of the pi-esent agreement, 
agents for the protection of the interests of its subjects. Russia, on 
its side, binds itself not to keep troops in Outer Mongolia, with the 
«xception of consular guai-ds, and not to intervene in any branch of 
the administration of this countrj- and to abstain from colonizing, 

IV. 
China declares itself niady to accept the good ofHces of liusgia 
for tlie establishment of its i-elations with Outer Mongolia, in 
conformity with the principles above set forth and with the stipulations 
of the Russo- Mongolian Comrneroinl Protocol of October 21, lltll! 
(November 3, 1012). 

V. 
Questions pertaining to the interest:^ of RusHia aiul of Cliina in 
Outer Mongolia and resulting from the new state of affairs in this 
country will be the subject of subsequent conferences. 

In faith whereof the undersigned, duly authorized to this effect, 
have signed the present Declaration and have affixed their seals 
thereto . 

Done at Peking, in duplicate, October 23/ November 5, nineteen 
Jiundred and thirteen, corresjwnding to the fifth day of the eleventh 
month of the second year of the Chinese Republic. 

Six Pao-(Bi (Minister of Koreign Affairs) 
IS. Kjjupensky (Russian Minister) 

-Yo(c of the I!u8«iaii Minister at Peliitg to flic Chinese Minister 
for Foreifjn Affairs 

In signing the Declaration under date of this day relating to 
Outer Mongolia, the undersigned, Envoy Extraordinary and Minister 
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FleiiiiKiU'iitiiiry of His Majt^sty tlie Knqx-ror of all tlio iJiis-ias, duly 
autliorixetl to lliis effeut, has the liuiior to declare, in tlie lutine of Ills 
govern men t, to His Excellency Mr. Sun Pao-chi, Minister of Forcij;?! 
Affairs of tlio Cliiiicse llepublic, the following; 

1. Russia recognises timt the torritorj' of OiittT Mongolia is a 
[iiirt of Ihu territory of Cliinti. 

2. As regards questions of a political and territorial naluif, 
llie Chinese Government shall come to an agreement with the Kus»iaii 
(iovernment through negotiations in which the authorities of Ontt-r 
Mongolia shall take iiart. 

5. The conferences provided fur iii Article V of the Declaraliini 
sltall take place between the thiee interested parties, who ."hall 
deaignatc for this j)uriK>se a place where their delegates shall meet. 

i. Outer Mongolia shall comprif«e the regions wliich have \n-en 
tniilcr the jurisdiction of the Chinese Amban of Urga, of the Tartar 
<i('neral of Ouliassoufaii, and of the Chinese Ambnn of Kolxlo. 
Inasmuch as there are no <lct)ii]ed maps of Mongolia and as the 
iMiundarics of the administrative divisions of this country an' 
luicertain, it is af;ree<] that the exact Itoundaries of Outer Mon^oliii, 
as well as the boundary between the district of Kobdo and the dislri.-t 
of Altai, shall l>e the subject of the Hul>w<n»;nt i.'onferen<-es pn>vid<"l 
for in Article V of the I>eelarution. 

The- nndcr8i;;ne<I lake^- advantage of this upi>ortunity to hjcmL 
to His Kxcellency Mr. Sun I'ao-clii the assnninceti of hia vi-ry hij^li 
consi<h'nition. 

(Signed) II. KKn-KNsKv. 

.V.rf. o/ll.i- Chhirti Mi„;^lr,/i,r F'lf.ujn Mnhxlu li.e nxsxiii.i 
Afhiigtcr at I'lhimj 

\\\ signing the [)ecIanition under date of this day irlatin;: (o 
Outer Mongolia, the undersigned. Minister of Koivign AtTaim of the 
i'hinesc Uepnhlic, duly authori/.itl to this effect, has the honor to 
declare, in the name of his government, to his Hxeelleiicy Mr. 
Krnpcnsky, Knvny Extraordinary and Minister Plenipotentiary uf 
IHm Majesty the Kmi)eror of all the Kns-<ias, the following: 

1. Ku!uia recognises that the territory of Outer Mongolia is a 
j>art of the territory of China. 

2. As regards questions of a jtolitical and territorial nature, tht; 
Chinese (iovornment shall come to an agreement with llie Itu^ifia:! 
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(Jovtiiiimeiit through negotiations in whtcli the authovitiea of Outer 
Mongolia shall take part. 

3. The conferences piovitled for in Article V of the Declaration 
(■hall take place between the three interested parties, who shall 
designate for tliis purpose a place where their delegates shall meet. 

4. Outer Mongolia shall comprise the regions which have been 
under the jurisdiction of the Cliinese Ambon of Urga, of the Tartar 
General of Onliassoutiii, and of tho Chinese Ambaii of Kobdo. 
Inasmuch as there are no detailed maps of Mongolia and as the 
l>oundarles of the administmtive divisions of the country are un- 
terlain, it is agreed that the exact boundaries of Outer Mongolia, as 
well as the boundary between the district of Kobdo and the district of 
Altai, shall be tlie subject of subse^picnt conferences provided for in 
Article V of the Declaration. 

The undersigned takes advantage of this opi>ortunity to repeat to 
His Excellency Sir. Kru|)onsky the assurances of his very high con- 
sideriition. 

(Signed) Sun Pao-chi. 



THE RUSSO-MOITGOLIAN RAILWAY AGREEMENT ' 

(SigitMal. Kiachta, Sqit. SO, 1014) 
Article I. 
Tho Russian (government hereby recognizes the permanent right 
of the Mongolian Government to build railways within the bound- 
aries of its own territory. 

Article 11. 
Tho Kussian and Mongolian Governmcnta shall consult each 
other to decide the railway lines and procedure of their building, 
which should bo carried out in such a way us to benefit both parties 
concerned. 

Article III. 
In case of railway building, whether financed by the Bussian or 
Mongolian Government or by private persons, the ilussian Govern- 
ment shall i-onder adequate help to the Mongolian Government. 

Article IV. 
When such railways as will coiniect with the railways on liussian 
frontiers are to be built, the Russian and Mongolian Governments 

1 I'okinc (iazette, Dw. 8, 1814. 
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slitill consult each other on the tenns concerning tho privileges, 
lot-nlities and railway revenue regarding the same. 

Article V. 
W'hureaa the Mongolian Government has the right to build 
niilwayn within the boundaries of its own territory, if it can reise 
funds internally to baitd paying milwaye, the Russian Government 
xhall not interfere with it. But should the Mongolian Government 
t-onccdc such rights to other coantries, the Mongolian Government, 
for iho. sake of friendly relations with Russia, should discuss this 
niittter with the Russian Government, before the former makes the 
actual concession, in order to ascertain whether the projected lines of 
niilwuy would jeopardiw the Russian interest from an economical or 
tiiilitiiry standpoint. 

Article VI. 

This treaty stiall be duplicated in both tbo Mongolian and 
Ru^^iini languages. One copy shall be deposited in the office of the 
Russian Consul-General in Mongolia and the other in the ofKce of the 
Ministry of Foreign Affairs of the Mongolian Government. 
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APPENDIX F. 

TREATY OF COMMERCE AND NAVIGATION BETWEEN 
CHINA AND SWEDEN' 



{Signed, PeJdng, July 2, 1008; ratificatiom crchaiigerf-, 
Peking, June U, 1009) 



His Majesty llie King of Sweden and His Majesty the Emperor 
of Gliina, desiring to maintain firm, lasting, and sincere friendship 
and to extend f urtber ttie commercial relations between their respective 
countries, and having resolved to conclude a Treaty of Friendship, 
Commerce, and Navigation, have for that purpose nnmed as their 
Plenipotentiaries, that is to say : 

His Majesty the King of Sweden: Gustaf Oscar Wallenberg, 
His Majesty's Envoy Extraordinary and Minister Plenipotentiary at 
the Court of Peking ; and 

His Majesty the Emperor of China: His Excellency Lien Fang, 
His Majesty's High Commissioner Plcnijwtentiary and Senior Vice- 
President of the Wai-wu Pu; 

Who having communicated to each other their respective full 
powers, and found them to he in good and due form, Iiave agreed 
uiKin and concluded the following Articles: — 

Article I. 
There shall be, as there have always been, fverpetual [>eace and 
friendship between His Majesty the King of Sweden and His Majesty 
the Emperor of China, and between their respective subjects, who 
shall enjoy equally in the respective countries of the High Contracting 
Parties full and entire protection of their persons and property. 

Article II. 
It is agreed by the High Contracting Parties that His Majesty 
the King of Sweden may, if he see fit, accredit a Diplomatic 

1 101 State Papers (190M908), 946-962. 
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licpri-sciitativo to the (ViiirL of Peking, and His Majvr^ty the EiniK^ror 
of China may, if lie sco fit, accredit n Diptoinutic Keproscntativt: to 
the Oiurt of Stock hoi di. 

The Diplomntic liepresentatives thus iiccrodited shall enjoy all 
the prerogatives, privileges and immunities accortlod by internationa) 
usiige to aiirh Representatives, and they shall alao lit all respects he* 
entitled to the treatment extended to gimitar Representatives of tht* 
most favoured nation. 

Their persons, families, suites, eslabUslunentp, rcaidonces, and 
o>rreHpoiidfnc6 shall ho held inviolable. They flhali be at liberty 
to select and ap]»int their own employ^, couriers, intcrprvters, 
>crvant4, and attendants without any kind of molestation. 

His Uoyal Swedish Majesty's Itepresentati^'e shall l)c fiiveii 
audieiK-e of His Majesty tlie Kinperor of China whenever nuct.-ssary 
to present bis Ijcttcrs of Credence or any communication fmm the 
King of Sweden. His Imperial Cliiiieso Majeiity'H Representative 
rihall ht- given audience of His Majesty the King of Sweiien whenever 
neceswiry to present his IjCtters of Cnnlence or any communie«tioii 
from the ICmperor of China. The ceremonial adopted at the Court?* 
of the High Contracting Parties as regards the RcpreMfntiitivts ubov*- 
inentioncd shall conform in all respects with the usages of nations of 
ivjual mnk, without any loss of prestige on one side ur the other. 

The Knglish text of all notes or despatches from Hwo<lish 
officials, and the Chinese text of all notes or ilespiitclies from <!hinea<' 
oHii-ial", ahall Iw authorilative. 

Article III. 

Hid Majesty the King of Sweden may appoint CoiMuls-lK'Henil, 
<'on!>ulN, Vice-Consuls, and Consular Agents to reside at such of the 
]<ort8, eitios, and towns of China which are now or may hcn'after Ix.' 
openetl to foreign residence and trade, as the interests of the Kingdom 
iif Sweilen may n?<iuire. 

His Majesty the Emperor of China inny appoint Consuls-tieneral, 
<'on3ul3, Vice-Consuls and Cunsulor Agents to reside at all places in 
Swe<len where Consular officers of other nations are now or may 
heri>artur bo allowed to rci^ide, as the interests of (he Kmpire of China 
may n-quire. 

The Consuls and other officials of the High Contracting Tarties 
^]ia.l\ treat each other with due respect, and they ahull enjoy each in 
the other's country all the attributes, authority, privileges, ond 
immunities which are or umy hereafter be extended to similar offieem 
of the moot favoured nation. 
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On the arrivjil of a Consul, who lias been duly appoiuted, at 
Iiiis post, it shall be the duty of the Diplomatic Repfeaentatire to 
inform the Minister of Foreign Affairs, who shall in accordance 
with iiiternationalusage lorthwith issue the proper recognition of 
the said Consul, without fee or charge. Such recognition, however, 
may be withdrawn, should it be found that the said Consul has 
(.■on tnk veiled international usage in the performance of his duties. 
At places where no Consul is appointed an aforesaid, the Consul of a 
friendly nation may be requested to perform the functions. At 
places where ther^ is, no Consular Representative, the local authorities 
shall see that the subjects of the other Contracting Party enjoy the 
benefils of the pi-esent Treaty, 

Article IV.' 
Cliinobe subjects may pi"Oceed to and fmm any place in Sweden 
with their merchandise for purposes of trade. Swedish subjects may 
proceed to and from any place in Chtnu W'hich is now or may 
hereafter be opened to foreign commerce, with their merchandise for 
purposes of trade. The subjects of the High Contracting Parties may 
in accordance with existing rules and with the privileges enjoyed by 
subjects of the most favoured nation carry on trade, industries, 
iuid manufactures or pursue any lawful avocations at all tho 
places above mentioned, rent or purchase houses for residence and 
for business purposes, rent or lease land, build houses, churches, 
cemeteries, and hospitals, and take persons into their service and 
employ them in any lawful capacitj- without restraint or hindrance 
from the local authorities. They shall in all respects enjoy the same 
privileges and immunities as are now or may hereafter be granted b\" 
the High Contracting Parties to the subjects of the most favoured 
nation. 

Article \'. 
The Tariir and Tariff liulcs now in force, or hereafter concluded, 
between China and the foreign Powers shall be applicable to all 
articles imported into China by Swedish subjects or from Sweden, or 
exported frcm China by Swedish subjects or to Sweden. In no case 
shall the import or exjKtrt duty thus paid be other or higher than 
the duty on similar articles which is paid by subjects of the most 
favouivd nation. 

The Tariff Kulcs now in force, or hereafter concluded, between 
China and the foreign Powers shall also be applicable to articles 
tlie importation and exportation of ivhich is prohibited, and to 
\lnty-frce articles. , , ■ 

1 <^f Aiiditbnal Article, vifn; 266-207. 
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Articles duly imported into China by Swedisli siibjet't> n|K>n 
wliicli import dnty haa been paid, »nd which it is desired to convey 
to un inland market and to clear of alt transit duties by pt^yment of 
a single commutation transit tax or duty; and articles for export 
purchased in China elsewhere than at an open port, upon which 
vxport duty liiis been paid, and which it is desired to clear of nil 
tninsit duties by payment of a single commutation tax or duty, shall 
be treated according to the existing Rules between China and the 
foreign Powers. The transit tax or duty shall iq no cai^: exceed that 
which is paid by subjects of the most favoured nation, 

fioods transportol from one Treaty port to another, or tein|>orarJly 
stored in a bonded warehouse at a Treaty port, or re-ex|V»rted , by 
Swedish subjects, shall be subject to the general regulations now in 
force, or the new supplementary' regulations ^thich may herrnfter lid 
negotiated, between Cliina and the foreign Powers. 

Chinese articles imported into Swede^, or ai-tiejesof other 
nations imported into Sweden by Cliiitese subjects, shall (lay an 
imjx>rt duty no higher or other than that which is ]inid by the 
subjects of the most favouretl nation. 

The Chinese authorities at the several open ports shall iidopt 
such means as they may judge most proper to prevent lh(- revenue 
sntTcring from fraud or smuggling. 

Article VI. 

Swedish mcrchftiit vessels may proceed to all the Treaty jK)rt8 wf 
China already opened or which may hereafter b« ojiened. for the 
Iransjiortation of merchandise and for purposes ot trade. They may 
also proceed to the inland wnters in China which foreign iiiercliant 
vessels are at liberty to navigate, and to the porta of call along the 
rivers for the purpose of landing and shipping passengers and goods. 
In all these matters they shall bo subject to the rules and regnlntionM 
conclude<l by China with other foreign Powers. 

If a Swedish vessel should unlawfully enter iiorts otlur than 
<»|X)n |)Ort8 and ports of call in China, or curry on clandestine trade- 
along the coast or rivers, the vessel with her cai^o shall \m- subjei-t 
to confiscation by the Chinese (iovemnu'nt. 

Chinese merehont vessels may iiroci-ed to and fmni any of ttu' 
harbours in Sweden which other foreign merchant vessel^ are at 
liberty to frc<)nrnt, for purpoa-s of Irmlc and for the shipping and 
landing of jMissengers and gowls. 

The Meivhant vessels of the High Contracting Parties xhall 
<*njny n lost- favoured -nation treatment in each other's dominions. 
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Merchant vessels of the High Coutrucling Paitiea may hire- 
boiit9 ill each o£hSi''a ports for the conveyance of passengers and 
goods, mid may ehgage the services of pilots for the purix>se of 
entering or leaving i>ort. They shall pay the tonnage du6s or 
other fees or charges according to the existing regulations in the 
two countries, hut they shall not be i-equii-ed to pay other or 
higher tonnage dlies or fees or charges than the vessels of the 
most fuvoureil nation. Should a vessel of either of the High 
Contracting Parties hfe stranded or wrecked on the coast of the other, 
the local authorities shall immediately adopt measures for rescuing 
tlie passtiHgers and crew and to give the moat-favoured-natioii 
treutment. In the case of a vessel sustaining injurj-, or being 
compelled for other reason to seek a place of refuge, such vessel ahall 
be permitted to enter any near port and to anchor there temporarily, 
without being subject to the payment of tonnage dues. The cargo, 
if land(d in order to effect the necessary repairs to the vessel, but not 
for sale, shall not be liable to pay duties, provided that it remains 
luulcr the supervision of the Custom authorities. 

Article VII. 
The vijsacls U' both the High Contracting Parties, which are at 
liberty to trade freely at open ports hi time of peace, shall, in the 
event of cither of the High Contracting Parties being at war with 
any foreign nation and for that reason excluding the vessels of that 
nation from her jwrts, be entitled none the less to continue to pursue 
their commerce in freedom and security and to transport goods to 
and fram the ports of the belligerent Powers, full respect being paid 
)o the neutrality of the Hag in strict compliance with the ullages of 
iieutmlity, provided' that the said neutral flag shall not protect 
vessels engaged in the transportation of troops, and that the said flag 
shall not be illegally used to enable the enemy's ships with their 
cargoes to enter the ports of the High Contracting Party concerned. 
Vessels olTciiding against the above provisions shall be subject U* 
confiscation by the tJoveniinent offended. 

Article VIII. 

The ships of war of either of the High Contracting Parties, 
jirovided previous notice has been given, shall be admitted into the 
[©rts of the other, where such vessels of other nations are allowed to 
enter, and shall receive the same treatment as ships of war of the 
most favoured nation. They shall receive from the local authorities 
every facility for the purchase of coal and provisions, for procuring 
water, and if occasion requires, for the making of repairs. 

Ships of war shall be exempt from the payment of duties both 
on arrival and departure. 
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Tlie comiimiidera of ships of war shall hold intereourse witli lUo 
augxTior officers of ports on terms of equality. 

Article IX. 

SwciJiah subjects may travel to all parts of the interior of Chiiiii 
iiiJiler passports issued by Swedish Consuls and countersigned by tht- 
local authorities. These passports, if demanded, must be produced 
for examination in the localities passed through. If the passports be 
not irre^ilar, the bearers will be allowed to proceed and they shall 
l>e ut lilterty to hire persona, animals, enrts, or vessels for their own 
conveyance or for the carriage of their personal effects or merchandise. 
If the Swedish subjects be without passports or if they commit any 
t'fTenL-e against the taw, they slmll be handed over to the nearest 
<'on»uI for punishment; but they shall only bo subject to necessarj* 
restraint and in no case to ill-usage. Such passports shall remain in 
force for a period of twelve months from the date of issue. Hwediab 
.-ubjecls tmvelling in the interior without passports shall be liable to 
ii tine not exceeding 300 tut'ls. Tbey may, however, go without 
puasiwrts on excursions from mty of the ports open to trade, to a 
ili.Htantv not exeeeiling 100 Chinese U and for a period not exceeding 
tiv*- days. The pn^visions of tin:* Article do not apply to crews 
of An]>H. 

Chim>!<t> subjects shall be nt liberty to traA*el throughout the 
It-rrilory of Sweden, provided that they conduct themselves peaceably 
aixl ^{<t not violiite thi- laws and n-gulatious of the country. 

Article X. 

TIk- duly authorised Swedish authorities shall hear and decide 
!ill cusK'f bmught against Swedish subjects by Swedish subjects, or by 
the subjecl-t or citizens of any other foreign Power, without the 
intervention of the Chinese Authorities. 

Ilowever, as China is now engaged in reforming her judicial 
iiystem, it is hereby agreed that as soon as all other Treaty I'owertt 
have iigree^l t» relinquish their extraterritorial rights, Sweden will 
al>u be prepared to do so. 

Charges or eomplainb' of a civil nature brought by the subjects 
i-f t-itbor of the High Contracting Parties against tho subject)* of the 
other shall l>e heard and dccid^ impartially by ths authorities who 
have jiniHdtclion over the defendants, in aceordanct^ with the 
procedure observed in similar charges or complainta brought by 
.inhjoets of the most favoured nation. 

Subjects of cither of the High Contracting Ptirtles charged with 
the conmiiwion of any crimes or ofToiices shall be tried by the 
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authoritieB who have jurisdiction over the accused with the procedure 
observed in similar cases of the most favoured nation, and, if 
found guilty, shall be punished in accordance with the laws of their 
own country. 

Article XI. 

If Swedish subjects in China, who have committed offences or 
liave failed to discharge debts and fraudulently abscond in order to 
evade a summons or a warrant of arrest, abouLd Hee to the interior of 
China or take refuge In houses occupied by Chinese subjects or on 
board Chinese ships, the Chinese authorities shall, at. the request of 
the Swedish Consul, deliver them to the Swedish authorities. 

In like manner, if Chinese subjects in China, who have 
committed offences or have failed to discharge debts and fraudulently 
abscond, should take refuge in houses occupied by Swedish subjects 
in China or on board Swedish ships in Chiuese waters, they shall bo 
delivered up at the request of the Chinese authorities made to the 
Swedish authorities. 

Such offenders shall in no case be shielded or withheld from 
arrest by either of the High Contracting Parties. 

Article XII. 
The principles of the Christian religion, aa jirofessed by the 
Protestant and Roman Catholic Churches, are recognized as teaching 
men to do good and to do to others as they would have others do to 
them. Those who quietly profess and teach these doctrines shall not 
lie harassed or persecuted on account of their faith. Anyjwrson, 
whether Swedish subject or Chinese convert, who. according to these 
tenets, peaceably teaches and practises the principles of Christianity 
shall in no case be interfered witli or molested therefor. No 
restrictions shall be placed on Chinese joining Christian Churches, 
Convertsand non-converts, being Chinese subjects, shall alike conform 
to the laws of China; and living together in peace and amity, shall 
pay due resjiect to those in authority. The fact of being a convert 
shall not protect a Chinese subject from the consequences of any 
offence he may have committed before or may commit after his 
admission into the Church, or exempt him from paying legal taxes 
levied on Chinese subjects generally, except taxes and contributions 
levied for the support of religious customs and practices contrary to 
their faith. Missionaries shall not interfere with the exercise by the 
native authorities of their jurisdiction over Chiiiese subjects; nor 
shall the native authorities make any distinction between converts 
and non-converts, but shall administer the laws without partiality so 
that both classes may live together in peace. 
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Swedish missionary societies slmll be iRTmitUtl tu iviit iiiiil to 
ieuso ill perpetuity, as the property of such societies, huildings or 
lands in ail parts of the Empire for missionary purposes, am) after 
the title-deeds have been found in order and duly Htami>eil by the 
local authorities, to erect sucli suitable baildii)g<4 as nmy W nijuii'ed 
for carrying on their good work. 

Article XIIl. 

It is hereby decIanMl that the provisions of ihc Treaty now 
existing between Sweden and China, in so far as they are not 
modified by stipulations of the present Treaty, shall continue in full 
force, and it in further expressly stipulated that tlie Governments, 
ofhcera, and subjects of both of the High Contracting Parties shall be 
allowed free and full jMirticipatiou in all privileges, immunities, and 
advantages which have been or may hereafter 1r' granted by either of 
tlie High Contmcting Parties to the (.iovernnu-nts, ottii-er^, and 
subjects of any other Treaty Powers, in regard to commerce, naviKa- 
tion, shipping, industries, or property. 

The High Contracting Parties reserve to themselves the liglii tt> 
titnictude agreements regarding frontier tnido with ni'ighbonriug 
countries, and it is understood that, in case either of the High 
I'-ontracting Parties sliould hereafter gntnt to any other nntion 
advantages subject to special coiiilitions, t tie other High C'dntntelin;; 
Party shall enjoy said advBntiigi>?< only provided it complies with thu 
conditions impostil tlun-in ur their ciuivalent, to bu miiln:i]ly 
iigrc<H! uiion. 

Article XIV. 

TIh- Agreements, Kules, and Regulations subsisting between und 
binding both China and the Treaty Powers, so far as they aro 
applicable and not inconsistent with the provisions of thi:^ Tniily, 
shall be binding on Ijoth of the High Contracting I'urtios. 

Article XV. 

It is aga>ed that either of the High t'ontnu-tin}; Piirtie> tnay 
demand a. revision of the Articles of this Treaty tit tin- end of len 
years from the date of the exchange of the ratitiention!>; l>ut if no 
such demand for the revision is expresse*! on either side within six 
months after the end of the first ten years, then the Treaty in its 
present form shall remain in fonv for ten yetirs more, reckoniH] from 
the end of the preceding ten years, and so it shall be iit the end of 
ouch successive period of len years. 
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Article XVI, 

This Treaty sliali, on the excliange of ratiticsitioiis by His 
Miijcsty the King of SweJen and by His Majesty the Emperor of 
C'liina, be kept and sacredly guarded in the following manner, viz: — 

The original Treaty as ratified by the Emperor of China shall be 
deposited at Stockholm, the capital of His Majesty the King of 
Sweden, in chaise of the Ministry of Foreign Affairs; and as ratified 
by the King of Sweden shall be deposited at Peking, the capital of 
His Majesty the Kmperor of China, in charge of the Wai-wu Pu. 

The High Contracting Parties agree that immediately after the 
exchange of ratifications, the provisions of the Treaty shall be 
published in order that the officials and people of the two countries 
xmy know and observe thorn. 

Article XVII. 

The present Treaty is signed in the Swedish, Cliinesc, and 
Kugliah languages. In order, however, to prevent future discussions, 
the Plenipotentiaries of the High Contracting Parties have agreed 
that in case of any divergence in the interpretation between the 
Swedish and Chinese text of the Treaty, the difference shall be settled 
by reference to the English text. 

The ratifications of the Treaty, under the hand of His Majesty 
the King of Sweden and of His Majesty the Emperor of China 
it»l>ectivcly, shall be exchanged at Peking within a year from the 
<hite of signature. 

In token whereof the respective Plenipotentiaries have signed 
and scaled this Treaty — two copies in Swedish, two in Chinese, and 
two in English. 

Done at Peking, this 2ud day of July, in the year of Our Lord 
190S, corresponding with the Chinese date the 4th day of the 6tli 
iiinnn of the 34th year of Kii-ang Hsii. 

<j, O. Wallekukro. 
Lien Fang. 



ADDITIONAL ARTICLE 

{Signed, Peking, May J-J, Jf/OCf) 

The following Additional Article which has to-duy been concluded 
;ind signed by the undersigned Gustaf Oscar Wallenbei^, His 
Swedish Majesty's Envoy Extraordinary and Minister Plenipotentiary-' 
at the Court of Peking, and by his Excellency Lien Fang, Vice- 
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l'ri«>idenl o( Uiu Wm-wu Tu, both being iluly autliorized tliento bv 
their n'speetive Governments, shall forni part and be apjM-tided to tlie 
Treaty between Sweden and China which was signed and concludeil 
!it Peking on the 2Dd July, 1908, correspomliDg witli the Chinese «iiitf 
the 4th day of the 6th moon of the 34th year of Kwang IIsu : — 

Ai/dilional Article. — It is expressly agreed by the High C'oii- 
tracting rnrtics that the provisions of Article IV of the present 
Treaty shall in no respect whatever confer upon Swedish subjects in 
t^hina or upon Chinese subjects in Sweden any privileges or 
iniumnities other than those already granted or which may hereafter 
U- granted to the subjects or citizens of the most fuvounMl nation. 

Done ut Peking, the 24th May. in the year of Our Lord lOOii, 
ci>rre»[ionding with the Chinew date the 0th day of the 4th moon of 
the If-t your of Hsunn Tung. 

<;. O. WALLKNriKr.Ci. 

LiEX Fang. 
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APPENDIX G. 

THE CHENG-CHIA-TUir AFFAIR ^ 

(Aiit/iist; I'JIG — Jaiiuanj, 1917) 



CHINESE OPFiaAL COHHUNIQUE AND TEXT OP 
DOCUMENTS EXCHANGED 

History of Nkgotiatioxs 

In August, 1016, a dispute between a Japanese merchant immeJ 
Yoshimoto and a Chinese soldier of the 28th Division stationed at 
Ohengchiatun, led to a fi-acas between Japanese and Chinese soldiers. 
The Japanese soldiers had been in Chengchiatun for over two years. 
They had no justification for being there. The Chinese Government 
had repeatedly protested against their presence. 

A Japanese policeman who was informed of the dis2)ute induced 
u Japanese Lieutenant to lead some Japanese soldiers to the Chinests 
btirracks to demand satisfaction. A fracas ensued in which four 
Chinese and twelve Japanese soldiers were killed and others wounded. 
The Japanese troops were reinforced and new detachments were 
stiilioned at posts on the highway between Chengchiatun and 
•Ssupiiikai. 

On September 2nd, the Jajianese Minister (Baron Haj^ashi) 
submitted to the Foreign Office a series of eight demands divided 
into two categories. Four were Demands pi-operly so called and four 
Desiderata. 

Thk DKMAKna 

The Demands were : 

1. Punishment of the General commanding the 2.sth Division. 

2. The dismissal of the officers at Chengchiatun responsible 
for the occurrence, as well as the severe i)unishment of tliose wiio 
took direct part in the fracas. 

» Pekitig Gazette, Jan. 29, 1917. 

( 268 ) 
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■'I. rroclaiimtioii to be postoil orUcriiif; nil C'liiiie:se soldiors uml 
civiliniis iit South Manchuria rihI F^9t«rn Inner Mongolia tu refrain 
fn>m any act catculatetl to |>rovoko a breach of the peaw with 
J:i[uinosc soldiers or civiliunf. 

4. ('biria to agree to tbt.- stationing of Ja|)aiicse police odicers in 
{•laoea in ESouth Manchuria and I-^stcm Inner Mongolia where their 
[•resenco was considered necessary for the protection of Japanes^- 
Mibject^. China also to agree to the engagement by the officiiilH of 
South Mniichnriii of Japanese police advisen*. 

TirK Desiderata 

The Desiderata were: 

1. Chinese troops stationed in South Munchitriu and tjisUrn 
IiiiuT Mongolia to employ a certain number of Japan(.-so niilitary 
crtii-crs OS advisers. 

'I. Chinese miUtary cadet schools to employ a certain number 
of JiipaneKO military officers as instructors. 

3. The Military Governor of Muk-deri to procee<I jjcrsonally to 
IVirt Arthur to the Japanese Military tiovernor of Kwnntung to 
iijiologixi! for the occurrence and to tender similar ]>ersonal apologies 
to the Ja[Kinose Consul -Cienend in Mukden. 

4. Adiffuate comjwnsatiou to lie |iaid by China to Ihc Jaimncst- 
Milfi^'ivrs un<l to the familieii of those killed. 

In defoi-em-o to the expressed desire of the JaiuneiH- (iovernment 
till' Cliine!^!' (iovernment did not discuss the rights and wrongs of 
tlif case ilsflf but proceeded direct to the discussion of the foregoing 
denian<U and desidenita, the Chinese Government throughout tin- 
in-j;otiulions being animated by u ."ini-ero desire to meet all Japanese 
Iin>[>osi)Is in a spirit of friendly compremise. 

From September yth to Novemlx-r ■.!4th frt'tjuent conferences wen- 
held, and the live demands embodied in the exchange of notes Inter 
ifferretl to were verUiUy agreed upon. While disposetl, however, lo 
make every concession consistent with the preservation of China's 
sovereignty, the Chinese Government could not consent to the 
Miitioning of Japanese police otfieers in South Mnnehuria nnd KtiMern 
Inner Mongolia and to the employment of Japanese military udviseis 
and instructors. 

On <)cto))er ISth the Japanese Minister submitletl a memorandum, 
totting forth the duties of JnpancM polictf offia-rs and ai-eking to 
prove that these duties wouhl not conHlct with the duties of Pliine-e 
|"liee in the ~nme areas. 
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Dr. Wu Tiiig-faiig, after having iissuined charge of the Ministry 
of Foreign Affairs, continued the negotiations on Deceinber JDth, 
Heveral conferences were held, the Japanese Minister pressing for 
acceptance of the demands for the employment of Japanese police 
officers and military instructoi-s and advisers, and the Foreign Minister 
contending that such demands were neither just nor reasonable. 

On January nth the Japanese Minister lianded the Chinese 
Ooveniment thi-eo notes- verbales. 

Notes-Vkrrales 

The first had I'egard to the engagement of mililai^y instructors in 
i'hinesc cadet schools, and explained that this desire on the part of 
Japan was inspired by the wish to assist in the development of a 
friendly spiiit on the part of the Chinese military in Manchuria and 
in Eastern Inner Mongolia, so that future i-ccurrence of similar 
in ismidcrslan dings might he avoided. Japan expressed the hope 
that Japanese military instructors in the cadet schools ivould be 
appointed. Inasmuch, however, as the question was one which 
coQcerned Chinese militarj' aflairs it ought to be left to the discretion 
of the Chinese Government, and the Japanese Government would not 
insist upon it. 

The second had regard to the oniployinent of military auvis^rs 
in Suutli Manchuria and Eastern Inner MongoHa, and affirmed that 
this pro^josal on the part of Japan was inspired by the hope of 
bringing about a friendly interchange of views between the military 
uf the two countries so as to prevent misunderstandings. .7apan 
expressed the hope that Japanese military advisers in South 
Manchuria and Eastern Inner Mongolia would be appointed. 
JnasAuch, however, as this was a question concerning the military 
administration it must be left to the discretion of the Chinese 
Government, and the Japanese Government would not insist upon it. 

The third note-verbale had regard to the stationing of police 
officers. Japanese subjects, it said, travelling and residing in South 
Manchuria and Eastern Inner Mongolia must increase. For their 
protection and the prcseiTation of order among thorn and to prevent 
misunderstandings, it is necessary to increase the establishment of 
.lapanese police officers and polic<! stations. This is a corollary of the 
rights of extmterritoriftlity and does not violate Chinese sovereignty. 
•Should the Chinese Government not express its concurrence with this 
view, the Japanese Government would, nevertheless, in case of 
necessity, be forced to carry it into effect. 
Chiha's Replv 

After due consideration the Chinese Government i-eplied on 
-lanuarv I2fh: 
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1. In the militury CA<]ct scIiooIh ('liiiin has hitia-rto c-nipluytil 
only Chinese instructors. She lias no intention at present of cniplov- 
ing foreign military instruetors. 

2. In the office of the Military tiovernor <>f Mukden n Jii[«ine«i 
■iiiliUiry ndviser is already employed. The Japanese nole-VfrhaU) 
la noted. 

3. In regai-d to the stationing of Japanese i>olice otiicers thi- 
Agreement of May 25th, 1915, provides that uU Japanese subjects in 
South Manchuria and in Eastern Inner Mongolia referred to in llif 
Agreement, shall "SUBMIT TO THE i'OLICK LAWS ANJ* 
OnniNANCES AND TAXATION OF CHINA." (iuestions arising' 
from extraterritorial rights were thus providol for. Although the 
Japanese Minister may give an asHuranco that the Japanese polirt^ 
wilt not infringe the riglita of the Ciiinese police and of the ('liiue!<e 
Iixnl Administration, the stationing of Japanese police (in Chinest> 
territory) will impair the spirit and the form of Chines soveivignty 
and pi-ovoke misunderstanding on the part of the Ohine.«e [woplc to 
the detriment of friendly relations. 

In regard to those .lapnnesr police stations already establislied in 
Manchuria, the Chincae Government and Ix>cal Autliuritie^t liav<- 
repealetlly protested against their j)rcsence. From investigations 
made by their delegates the Chinese Government are convinced llial 
it was the Japanese poli<.*e ofHcer illegally stationed nt Ohengchiatun, 
despite the protests of the Chinese Government (Ohongcliiatun Uing 
('l)inese tj'rritory fur removed from the Kailway /one), whoso nctinu 
was the direct cause of the regrettable confliet. The CItinem (ioveni- 
iiient can never consent to the establishment of Japaiicte lulint 
stations in South Manchuria. It again protests and asks fur thit 
removal of those [>olice stations already establii^hcd. 

The Chinese (Government therefore requested that this <l<'iiuni<l 
should he abandoned, and declared that it could not recogiii/.e any 
action taken in pursuance of the Ja[ianese statement that, should tin* 
Chinese tiovernmcnt not express its concurrem-e with this demand, 
iho Japanese Government would, nevertheless, in case of iiti'i"»itiy 
carry it into effect. 

KnD UK NwiOTlATIOXs 

Tliu negotiations ended by tlie (lOvernmcnls agreeing to eniUHly 
in an exchange of notes the following five stipulations; — 

1 . The General commanding the 28tli Division will be repruvitl- 
■i. OfKcers responsible will t>c punished according to law. If 
the law provides for severe punishment, such pnnishmpnt will U' 
inflicted. 
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S. . J'rpclfliuutions will be issued eiijoiniug Cliinese soldiers aud 
civilian:^ iii the districts where there ia mixed residence to accord 
considerate treutuient to Japanese aoldiera and civiliane. 

4. The Military Govonior of Mukden will send a representative 
to Port Arthur to convey his regret when tlie Military Governor of 
Kwantung and the Japanese Consul-Gcneral are there together. 

5. Solatium of $500 (Five Hundred Dpllare) will be given to 
the Japanese merchant Yosliimolo. 

The Chengchiatun incident having originated in a conflict 
between Chinese and Japanese soldiers, the Chinese Government 
considers that all .laitanese soldiers within the district should be 
withdrawn in order to prevent any future disturbance. On Jauiiur}' 
22nd the Wai Chiao J'u requested the Japanese Minister to state on 
what date the Japanese soldiers stationed between Ssupinkai and 
Chengcliiatun would be withdrawn. On tlie same day a reply was 
received from the Japanese Minister, stating that when the Five 
Articles agreed upon ai-e cjifcuted, tlie Japanese troops sent to 
reinfoi-ce the Japanese detachment at the time of the incident will 
be withdrawn. 

Thi-ougliout the negotiations the Chinese Government, always 
iininiated by a spirit of compromise, has been desirous of coming to 
a friendly settlement with Japan as proved by the concessions made. 
It confidently hopes that tlie Japanese Government will recognize 
this manifestation of good will, and by the mutual exercise of great 
discipline and restraint in Manchuria in the future, any recurrence of 
such rcgrettiible incidents will be avoided. 



THE ORIGINAL DEMANDS 

MEMOliASDl'M hamkd bij tin- Japanese M'mhter to Ih\ Cheu 
Cliin-tao, Aciiiig Miirhtev of Foreiijii Affairs. 

The Imjxtrial Government of .Japan feels tliat the unfortunate 
Chengcliiatun incident should occur all of a sudden at a time when 
the relations between Jai)an and Ciiina have recently greatly 
improved, and their mutual friendship has, just then, marked the 
beginning of a new era, is a matter of deep regret. It, having made 
a careful inyestigation of the facts from all sides, is sincerely hoping 
for the rendition of an equitable decision based thereon. In a word, 
the present case arose out of the pi-ovocation on the part of the 
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Cliiiiosc soldiers. Furtlierinoro, tlie fact that tlie Japanese forces 
were invested and attacked by the Chinese soldiers admits of no 
doubt. Heme, it cannot bo questioned but that the matter ia ti 
serions one. The Ini]>erial Governmont, however, paying great regard 
to the relations iM-tween Japan and China, feels compelled to present 
this meiiiomnduni with u view to settling the case in dispute in ii 
|ieaceful manner. 

The Chinese (ioverninent is called uiwn to immediately effect 
the following provisions: — 

Punishment of the General commanding the 2Sth Division. 
The dismissal of all Chinese military oflicera responsible for this 
incident as well as the severe punishment of those who took direct 
part in the fracas. 

Proclamations to be postcil enjoining the whole body of the 
Chinese troops stationed in South Manchuria and Eastern Inner 
Mongolia, to refrain from again provoking the Japanese forces, or 
Holdiers, or other Japanese subjects, by either word or act; audi 
proclamation to be also widely published by all Chinese officials 
functioning in those regions for the general information of tiw 
public. 

To agree that the .Japanese (iovcrnment may, with a view to the 
protection and government of the Japane;**' subjects in South 
Manchuria and Eastern Inner Mongoliti, send .hipanese |>olicfl ofKcem 
to function at those places where considered to be necessary; also let 
the Chinese oHicials in 8outh Manchuria employ more Japanese to 
serve as police advisers. 

The following atv optional with the Chinese Governnicnt: — 

Every Chinese army headquarter stationed in South Manchuria 
and Eostcrik Inner Mongolia to employ a certain number of Japanese 
military oflicorM aa advisers. 

Chinese military cadet schools t<i employ a certain number of 
Jaiuncse military officers as instructors. 

The Til Chun of Fengtien Province to |wy a personal visit and 
tu apologise to both the Governor of Kwantung and Japanese 
Consul -General in Mukden. 

Adequate compensation to be [laid to the sufferers or their 
families. 
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NOTES- VERBALES 

The employment of military advisers 

NOTJC- VIC ItBALE handed by the Japanese Minister to the Chinetc 
Minister of Forelgii Affairs. 

Peking, the 5th day of the 1st month 
of the 6tU year of Taisho. 

The statement that if the Chinese Government should employ 
foreign advisers on military affairs in South Manchuria, Japanese 
will be employed first, etc., has been made in the note dated May 
25th of the 4th year of the Republic of China, annexed to the treaty 
respecting Soutli Manchuria and Eastern Inner Mongolia. As tlie 
employment of Japanese military advisers will facilitate mutual 
understanding Iwtween the military authorities of the two countries, 
and furtlier as there is no doubt that this will help to prevent various 
troubles which may arise out of misunderstanding, the Imperial 
Government entertain the hope that the Chinese Government will 
continuously employ Japanese military advisers. However, it is not 
proper for the Imperial Government to insist upon this matter, since 
it concerns the military affairs of the Chinese Government, and 
should therefore be left to the discretion of the Chinese Government. 

Reply 

Peking, the 12th day of the Ist month 

of the 0th year of the Republic of 

China. 

The Minister of Foreign Affairs has the honour to acknowledge 

the receipt of the Japanese Minister's Note-Yerbale of January 5, 

stating that 

(Japanese Note rejienled) 
The Minister of Foreign Affairs has to state that there is a 
Japanese military adviser already engaged in the Tuchun'a Yamen at 
Fengtien, The Note-Verbale is noted. 

THE EMPLOYMENT OF MILITARY INSTRUCTORS 

A'077-:- 1 'ERBALE handed by the Japanese Minister to Ike Chinese 
Minister of Foreign Affairs. 

Peking, the 5th day of the lat month 

of the 6th year of Taisho. 

The Imperial Government hopes the Chinese Government will 

employ a number of Japanese military officers to be instructors in 

military cadet schools. This is aimed at helping the training of 
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militarv otticera wlio will in tlie future be appoiiilod to the various 
looilities in Manchuria imd Mongolia, and also to enlighten the 
g])irit of friendship between China and Japan. Thu9, it may be 
ex|>ected that unfortunate incidents like the Chongchiatun case will 
lint occur again and that the root of trouble may be ext«nninated 
IKTiuunently, However, it is not proper for the Imperial Goveniraont 
to insist upon this matter, since it concents the military affairs of the 
Cliiuese (.lovcrument and should therefore be left to the discretion of 
the Cbiueac Ciovernnient. 

Reply 

Peking, the 12th day of the 1st montli 

of the 6th year of the Republic of 

China. 

The Chinese Minister of Foreign Affairs has the honour to 

acknowledge the receipt of the Japanese Minister's Note-Verbule of 

Januaf}' otii, stating that 

(Japanese Note repeated) 
The Minister of Foreign Affairs has to state that hitherto ttie 
military cadets school has employed only oBiceru of the national 
army a^ instructors, and there is at present no intention of employing 
any foreigners. 

AIDE-HEMOIRE 

AJDhXMFMOIRE hnmlrd by tlic Jajiaimc MiiiisUr to Dr. Chen 
Vhiii-lao, Acting Minister of Fortign Affairs. 

Peking, the ISth ilay of the lOtli 
month of the ">lh year of Tuisho. 

Acconling to tho new treaty conclude<l last year respecting South 
Manchuria and Eastern Inner Mongolia, Japanese subjects shall have 
the riglit of residence, travel and commercial and industrial trails in 
South Mancliuria, and the right to umlertake agricultural enterprises 
and inihistrics incidental thereto in the eastern part of Inner Mongolia 
jointly with Chinese subjects. The number of Japanese subjects in 
South Manchuria and Eastern Inner Mongolia will, therefore, inevit- 
ably increase gradually. The Imperial (iovcmment of Japan consiilem 
it neccffstiry to station Japaiu'se police officers in these r^ons for tho 
pnr|>ose of controlling and protectint; their own subjects. It is a fact 
that a number of Japanese police officers have already been stationed 
in the interior of South Manchuria, and they have been recognised by 
tho loc-al ofticials of the localities concerned, since intercourse boH l)een 
conducted between them. The Imperial Government of Japan 
]>ropo9e3 gradually to establish additional stations for Japanese police 
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oiRcers in the interior of South Manchuria and Eastern Inner 
Mongolia wherever and whenever necessary. The localities where 
such stations for police officers are to be established will, of course, 
depend upon the number of Japanese subjects residing thereat and 
therefore cannot be specified in advance. Since this will involve 
great expense, it is unlikely that many police stations will be establish- 
ed at once. The organisation of such stations for police oflScera will 
also depend upon the existing conditions of the localities selected and 
the number of Japanese subjects residing at such places. There will 
he only a few Japanese police officers at each station as established. 
The more important duties of such police officers are as follows : — 

1. To prevent Japanese subjects from committing crimes; 

2. To protect Japanese subjects when attacked ; 

3. To search, ari-est and escort Japanese prisoners under the 
jurisdiction of a Japanese consulate; 

4. To attend to the enforcement of consular orders in connexion 
with civil cases, such as the duties of the registrar; 

5. Investigation and supervision of the personal standing of 
.Japanese subjects; 

6. Control and discipline of Japanese subjects who violate the 
provisions of treaties between Japan and China ; and 

7. To see that Japanese subjects abide by the provisions of 
Chinese police regulations when the agreement between Japan and 
China respecting the same should actually come into force. 

In short, the establishment of stations for Japanese police officers 
in South Manchuria and Eastern Inner Mongolia is based on consular 
jurisdiction, and its aim is efficiently to protect and discipline Japanese 
subjects, to bring about a completely satisfactory relationship between 
the officials and people of the two countries, and gradually to develop 
the financial relations between Japan and China. The Chinese 
■ Government is requested speedily to recognise the demands precisely, 
as it has the establishment of consulates and consular agents in the 
interior of South Manchuria in pursuance of the policy to maintain 
the friendly relations between China and Japan. 

THE ESTABUSHHENT OF POUCB STATIONS 

NOTE- VEIIBALE handed hij the Japanese Minister to the Chitiese 
Minister of Foreign Affairs. 

Peking, the 5th day of the Ist month 
of the Gth year of Taisho. 
In an aide-memoire handed by the Japanese Minister to (Dr.) 
Chen, late Minister of Foreign Affairs, on October 18, 1916, it was 
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staled that in consequence of the operation of tlie Treaty respecting 
Soutli Manchuria and Eastern Inner Mongolia, the Japanese subjecte 
travelling and residing nt those plnces will increase in number, and 
the Imperial Government, with a view to controlling and protecting 
those Japanese eubjectfl, considers it necessary to increase the 
establishment of police stations, of which the Chinese Minister of 
Foreign Affairs is already aware. 

The Imperial Government considers that the said demand, in the 
event of its withdrawal, will expose the Japimese subjects visiting 
and residing at those places to danger, thus causing trouble and 
giving rise to serious complications with Chinese ofticiuls and citixons. 

Inasmuch as it is the duty of the Imperial Government to protect 
Japanese subjects and its right to control them, not only it cannot 
view such occurrences with indilTerence but, in view of the friendly 
relations of the two nations, it also deems it its duty to take 
precuutionarj- measures. 

As the stjitioning of Japanese police ofHeers is but a corollary of 
the right of extraterritoriality, not to speak of the fact that it does 
not in the least prejudice Clunese sovereignty, it will help to improve 
the relations of the officials and [>eopie of the two countries and bring 
about the development of economic interests to no small degree. 

Therefore the Imperial Government is convinced that the 
Chinesi' tlovcrnnient will, without doubt, give Us consent, and the 
lm[>erial Govcnnnent has to add that, wliile the Chinese Government 
is making up its mind and withholding its consent, the Imperial 
Government will nevertheless b<> con!>truined to carry it into et^(^et in 
case of necessity. 

Hki'LV 

Peking, the 12tli duy of the 1st month 
of the Gth year of the HepubUe of 
China. 

The Minister of Foreign Affairs lias the honour to acknowledge 
the receipt of the Japanese Minister's Note-\'erbHle of January 5, 
staling that 

(Japanese note rejwatod) 

In reply the Minister of Foreign Affairs hos to state that: 

Whereas by virtue of the new Chino-Japiinese Treaty, "Japanese 
subjects shall be free to reside and travel in South Manchuria and to 
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eiigage in business and manufacture of any kind whatsoever; " and 
the Japanese and Chinese may jointly undertake agricultuml enter- 
prises and industries incidental thereto in Eastern Inner Mongolia, 
the Chinese Government, in anticipation of the gradual inci^ase in 
number of the Japanese subjects, therefore caused to be stipulated in 
Article 5 of the said Treaty that the Japanese subjects in South 
Manchuria and Eastern Inner Mongolia shall submit to the Chinese 
police laws and ordinances, so as to enable the Chinese police to 
effectively discharge the functions of protection and conti-ol. 

Since the reason in support of Japanese proposal to station police 
officers was with a view to protect and control Japanese subjects, but 
as there are already treaty provisions, there is no necessity to station 
Japanese police officers, so as to avoid conflict with the Chines 
police rights. 

As the seven principal functions of the Japanese police officers, 
detailed in the aide-memoire of October ISth last, are those either 
which should properly belong to the Chinese police, or those which 
are provided for by the existing treaties or those which are the duties 
of the constables (marshals) of consular courts, there is no necessity 
for the establisliment of a Japanese police force. Hence the question 
of police cannot be associated with extraterritoriality and the Chinese 
Government cannot recognize it as a corollary (of the right of extra- 
territoriality). Ever since the conclusion of extraterritoriality 
treaties between China and the foreign Powers for several decades, no 
such claim has ever been hear<l. 

Although the Japanese Minister has repeatedly declared that the 
said police would not interfere with Chinese local administration and 
police rights, yet after serious consideration by the Chinese Govern- 
ment the stationing of foreign police within the confines of Chinese 
territory, no matter under whatever circumstances, is prejudicial to 
the spirit and form of Chinese sovereignty, tending to cause misunder- 
standings on the part of the people, thus placing an impediment to 
the friendship of the two nations. 

As regards the Japanese police stations already established, the 
Chinese Government and the local authorities have repeatedly lodged 
their protests and have not accorded their recognition. Nor is the 
Chinese Government able to admit the reasons for the stationing of 
Japanese police officers as stated in the A'erbale. 

This matter has no connexion with the Chengchiatun case, and 
at the conferences the Japanese Minister has repeatedly expressed the 
desire to detach it from the Chengchiatun case. The Chinese Govern- 
ment considers it necessary to request the Japanese Government to 
abandon the matter. At the same time, it is not to be construed as 
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meniiing that tlie Cliiiitse (ioveninient has recognised any action to 
carry the matter into effect. 

THE DEMANDS BIUTUAU.Y AGREED TO 

NOTE /rovi the Japanese M'tnitler to the Chinese Miiihtn- of 
Foyfiffii Affairs. 

Peking^ the 22nd day of the lat month 
of the Cth year or Ttiisho. 

I Iiavc the honour to inform Your Excellency tbat, with regard to 
the Cliengcliiatuii affair, for the settlement of which several conferences 
have been held between me and the Chinese Ministry of Foreign 
Affairs, prior to Your Excellency's assumption of office, the articles 
set forth hereunder have been mutually agreed upon and, with the 
exce[>tior) of such mollifications and alterations to the phraseology, as 
have been (ronsidere<l, no further negotiation is possible. I, therefore, 
lake this ojiportunity to submit the same to Your Excellency's con- 
siderotion, and to request that a reply to that effect will be given. 

1. The General commanding the 28th Division to be reprovinl. 

2. The Cliineso military ofhcera responsible for this incident to 
l>e punishet) according to law. If the law provides for severe punish- 
ment, such punishment will be inflicted. 

3. An ofliciul proclamation to be issued in the districts where 
there is mixed residence for the information of the soldiers and the 
{teople iu general, t<i the elTect that Japanese soldiers and subjects 
sliall 1)0 accorded ccHisidenitu treatment. 

4. The Tu Chun of Fengtion Province to express, in an 
appropriate way, his regret to tiie Governor of Kwantung and the 
Jaiianese Consul-General in Mukden, when they are together at Port 
Artlmr, but the niethotl of this expression is left to the diM:retion of 
tlie Haid Tu Clmu. 

5. A solatium of 1500 is to be given to the .IttpimeHO merclinnt, 
Yoshiinoto. 



Peking, the 22nd day of tlie Ist month 
of the tlth year of the Republic of 
China. 

I have the liononr to acknowledge the receipt of Your Exa-I- 
lcncy*9 note of lo-ilay, stating 
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(Here follows the Japanese Minister's Note) 
In reply, I have to state that I have taken note of the above 
articles which I find are contained in the minutes of the several con- 
ferences and tlie records of this Ministry. 
I avail, etc. 

TITHDRATAL OF JAPANESE TROOPS 

NOTE from the Chinese Minixter of Foreign Affairs to the 
Japanese Minister. 

Peking, the 22nd day of the lat month 
of the 6th year of the Kepublic of 
China. 

AVitl) regard to the Jajianesc soldiers despatched by the Japanese 
Government and stationed between Ssupinkai and Chengchiatun , I 
have the honour to inquire of Your Excellency as to the date when 
tliey will commence to he withdrawn and also the date when the 
withdrawal will be completed. 

I shall be obliged hy a reply setting forth the above details. 
I avail, etc, 

Uei'Lv 

Peking, the 22nd day of the 1st month 
of the 6th year of Taiaho. 
I have the honour to acknowledge the receipt of Your Ex- 
cellency's note of to-day, asking for the withdrawal of the Japanese 
soldiers stationed between Ssupinkai and Chengchiatun. The Imper- 
ial Government of Japan is of the opinion that the entire additional 
forces sent to be stationed at the said places in consequence of the 
occurrence of the Chengchiatun affair will be withdrawn, as soon as 
the whole arrangement embodied in the five articles which were 
agreed upon at the Chengchiatun negotiations has been carried out. 
I avail, etc. 
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Among the numerous publications eiti^ or consulted are the 
following, Tliese are cited by their authors or editors. Where there 
are (wo publications by the same authority, the first on the list will 
Im- cited by auUior, am! the second by author and part-title. Official 
lis well ns seini-oflicini publications are cited either by the abbrevia- 
lioiiH indicatctl l«'Iow, or by pnrt-title. 

f. OFFICIAL FUBUCATIONS. 



Foreign KctatioiiH of Tiie Iiiteat volume is for 1010, published 

tile L nitcil States. at the end of 1915. (Abbreviation: 

For. Rel.) 

(From Isiil to IStiS, these were known as Diplomatic 
Corresiwndence, or ]>ipl. Corr.) 

MalloY, Williiim M., Treaties, Conventions, International 
Hon. Acts, Protocols, and Agreements be- 

tween the United States and Other 
Powers. 3 vols. 19i;(. 
Moore, ■lohii Itasselt, ' Digest of International I^w. 8 vols. 
LL.D., Prof. liHW. 

'History and Digest of International 
Arhitmtions, etc. G vols. 1898. 
UiH-khill, William It. Treaties and Conventions with or con- 
cerning China and Korea, 1894-1904. 
190-1. 

Jhilhl,.— 

Diplomatic and Consular Reports for China. 

Parliamentary Blue Books on the Affairs of China; of Fn\nce; 
of Russia, etc. (Abb: China; France; Russia, etc.) 

(. Villi ew:— 

Analytical Compilation of Treaties and Agreements. 50 vols. 
Tientsin, 1909. 
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2 voh. 1914. Texts i 



Hsuan-t'iing's Treaties, 1908-1911. 
Chinese, English and French. 

Kuang-hsu'3 Treaties, 1875-1908. 32 vols. 1914. 

Treaties and Conventions between China and Foreign States. 2 
vols. Shanghai, 1908. Texts in Chinese and European languages. 
(Abb: Treaties.) 

Treaty Series volumes (occasionally in English or French). 

n. SEMI OFFICIAL PUBUCATIONS. 



British : — 

Bernhardt, Gaston de 



British and Foreign 
State Papers. 



Hertslet, G. E. P. 



Handbook of Commercial Treaties, etc., 
between Great Britain and Foreign 
Powers. 1912. 

The latest volume is No. 104, for 1911, 
published at the end of 1915. (Abb: 
State Papers.) 

' China Treaties. 2 vols. 1908. 

'Complete Collection of the Treaties and 
Conventions at present subsisting be- 
tween Great Britain and Foreign 
Powers, etc. The latest volume is No. 
20, published in 19i:i. (Abb: Com- 
mei-cial Treaties.) 
Chinese: — 

Hsujin-t'ung's New Laws and Ordinances. Shanghai, 1911. 
Kuang-hsii's New Laws and Ordinances. Shanghai, 1909. 

ni. TREATISES. 

(Unless otherwise noted, these books are understood 

as published in London) 



Alabaster, Sir Cha- 
loner. 

Bland, J. O. P., and 

Backhouse, E. 

' Borchard, Edwin M., 

Ph.D. 

Bouve, Clement L. 



Notes and Commentaries on Chinese 
Criminal Law and Cognate Topics. 
Edited by Ernest Alabaster. 1899. 

China under the Empress Dowager. 
Edition, 1914. 

Diplomatic Protection of Citizens Abroad. 
New York, 1915. 

Treatise on the Laws governing the 
Exclusion and Expulsion of Aliens in 
the United States. Washington, 1912. 
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CIm, Chin, Pli.I). 

Cobbett, Pitt, D.C.L.. 

Prot. 
Cordier, Henri, D.Kitt. 

Plot. 



Cniiulnll. SamiU'I, 

Pli.I). 
Curzon, Ix)nl, of 

Keddleston. 
Davis, Sir •loliii V\ 

Douglas, Sir RoUtIK. 
prunes, J. Bminlev. 

M.A., B.C.L. 
Foster, Jolni W., Hon. 

Hall, William 
fMwaT^I 



Hart, Sir Robert 

IIif!gin9, A. Peari-e, 
I.L. D., Prot. 

Hinclfley, Fmnk K.. 
Ph.D. 

Holland, Tbonias K. 
K.CD.C.L., Prof. 

Holcomlie, Cliestt-r 
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JiilHin and Cliiiiu: Tlieir History, Arts. 

and Literature. I'l vols. London ami 

Kdinbur^h, 1003.190-J. 
The Far Kasteni Question. ISIH). 
The Tariff Problem in Cliiiia. New 

York, 1916. 
Cases and Opinions on Ir.tenmtional 

Uw. 2 vols. 1IH)9-1!I10. 
, ' Histoire des Relations de la Cliine avec 

1^3 I'uiesances Occidentaluti. 3 vols. 

Pari^ 1901-iyo-2. 
']jes Originea de Deux Ktiihlissemeiita 
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